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THE MUSLIM LAW OF PRE-EMPTION 


■ BY 

DB. MAHOMED ULLAH ibn S. JUNG M.A., LL.D. 

(Barrister-at-Law) , Reader~tn-Law . 

PREFACE 

Shu fa, the Muslim Law of Pre-emption, has been deve- 
loped out of a few hadises, traditions, of the Great Prophet 
of Arabia. Its foundation seems to be based on the broad 
principle, that all members of the society should attempt 
to preserve the joint nature of their ancient ancestral pro- 
perty. Hence it is contrary to the modern idea of freedom 
of alienation of property, and is a restriction on the in- 
dividual rights of ownership ^ It is very difficult to trace 
the origin of the Law of Pre-emption, but some sort of 
pre-emptive law is found to be prevalent almost in every 
part of the world. It was in existence in Babylonia^ and 

^ There are some careful and we^ll analysed observations made 
on this subject by Mr. Justice Mahmood in Gobind Dayal 
Inayat Ullah (1885), 7 AIL, 775; and by Dr. M L. Agarwala, 
and recently by Mr. D. W. Kathalay in their works on the Law 
of Pre-emption. 

2 Simcox, Primitive Civilisation, Vol. I, p. 322, 
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Egypt. ^ It was known to the Jews.** It was prevalent 
under the Roman Law It was within recent time in vogue 
in Germany,® it is now found in Norway,^ in Sweden,® 
in Switzerland,® in Austria, “ in France, in Italy in 
Spain,” in Russia,'^ in the United States of America,'® and 
also in England.'® It is also found in China” and it was pre- 
valent in Burma among the Buddhists,'® though it appears 
that there was no pre-emption under the Hindu Law.'^ 


^ Ibid., p. 186. 

^ Milmnn, History of the Jews Vol I nn 1?? m.b 
Leviticus, Ch. 25, verses 10, 23-34 ’ ’ 

Einph^l^sis! sometimes called jus protimiseos vide 

® The jus retractus of the German Law. 

Iht&rfa,.?"- “ 

’Laveleye, Primitive Property, pp. 62 152 
KaZty, U? Law of^Prf empZC LXXVlll, 

1073. Lrench Civil Code, Articles 1059—1001, 

diriscaUo^'''^' Articles 1515—1528, diritto 

Roman Law in thllSSri^Worfr^p ^177 

« ThrL-^u p- 152.' ■ 

March 3, isIl Public Land Laws repealed 

- >"• 

'ostitalM ot s'Satm Sec. la. 

«f Buddhist Law, p. 36 Chantoou, Principles 

” Agarw«la, M. L 'in, t 



THE TilUSLIM LAW OF PRE-EMPTION 


3 


The Law of Pre-emption is even found in the modern Inter- 
lational LawP However in all these eountries the Law 
)f Pre-emption was not developed as a scientific exposition 
y£ substantive law, it is only traceable in a vague form, 
vhereas the Muslim Law of Pre-emption stands on a dif- 
ferent footing. It is a highly developed and a scientific 
^position of a very difficult branch of law. In fact no 
other system known to the ancient or modern jurisprudence 
pas so well defined principles restricting the individual 
lights of property and yet in complete harmony with 
[principles of equity, justice and good conscience Indeed 
in this special branch of Muslim Law the Great Imam 
l.\bu Hanifa and his disciples have left a unique and dis- 
linct mark on the theory of jurisprudence. 

In these few pages I have attempted to lay down in a 
bodified form the principles of the Law of Shuf‘a. I have 
based my conclusions on the recognised texts, and autho- 
bities like the Fatawa-i-Alamgiri, the Fatawa-i-Kazi 
Khan, the Hedaya, the Dttrvl-vl-’Muhhtar and the Majma 
‘-ul-Bahrain. This work will be found to contain some 
wiginal matter in the sense not hitherto mentioned by the 
luthors of Anglo-Muhammadan Law, and in support 
3f my view the translation and passages of the Fatawa-i- 
Alam)giri may be consulted and incorporated for ready 
reference. I hope the work will meet with the approval of 
ihose interested in the Muslim Law. 


20 The Manual of Naval Pi’ize Law (1888), Art 84 
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THE MUSLIM LAW, OE PRE-EMPTION 

1. The right of pre-emption, Shiifa^^ means a rigEt to 
be substituted in place of the transferee of some immove- 
able property by reason of such right 

Shuf‘a means a right to acquire by compulsory pur- 
chase some immoveable property in preference to all other 
persons^ by reason of such right 


“ The original meaning of Shuf'a is Lonjunction.’ 

The Muslim Law of Pre-emption is administered by the 
Couits of Biitisb India on the ground of “ justice, equity ^an^ 
good conscience.*^ Spnnkie, J. in CKvindo tj. A-linvoodceHj b 1^. 
,W., 28 (1873) and Mahmood, J. in Gobind Dayal, 7 All.. 775, 
(1884), insisted that the Muslim law of pre-emption should be 
treated under the Bengal, N -W P. and Assam Civil Courts Act 
as a “ leligious usage or institution,” hut the majority of the 
judges weie not picparod to accept this view The Muslim law of 
pre-emption is lecognisecl to a_ limited extent in the Bombay 
Presidency and it is not recognised in tbe Madras Presidency even 
on the ground of equity and good conscience except in Malabar. 
In the Punjab, tbe law of pre-emption is legulated by the Punjab 
Pre-emption Act I of 1913. And in the North-West Prontiei 
ProMiico pre-emption is regulated by the Regulation II of 1906. 
In Oudh it is reuulated hy the Oudli Law Act XVIII of 1876 
'llie recent Art regulating pie-cmption is the Agra Pre-emption 
Act XI of 1922, as amended by Act VIII of 1923. All these 
enactments have almost nbiogated the Muslim Law. 


The Muslim Law ot Pie-emption is frequently modified hy 
local custom and is applicable among the Hindus by custom and 
undoi the Wa}<b-ul-‘arz. In Bibar and Gujrat (Suiat and Broach) 
a custom ot pic-emptiou is recognised among the Hindus 

Cal. 988'; Pakir Eawat 
(]80d)_._B. L. R., Sup. Vol 3.0; Jadu i, Jam Koei (1908) 3b 
Ca ., .o,j; Goidhandns i. Praukor (1869), 6 B. H C. A C 263 
but ride Hahya Bhni r Clmni Lai (1913), 38 Bom., 18^ A 
statement \n ihc Vi njih-nL nrz is a good pnma facie evidence of 
custom. A Muslim pre-eniptor may lawfully base bis claim in 
tbe altcrna nc citbor on the Muslim Law or on the ground of 
cuslom. .Vbdul Hamid. 36 All., 573 (1914); 12 A. L. J R 9G6 

_^lV,bls<m, pp. 373-374; Tvahji, pp 651—669; Abbasi, pp. 


*1 ho right ot pi o-ciuut^on wlion ?*; o i 
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The privilege of SJmf'a appertains to ‘aqar,^ that is 
tnmoveable property. 

2. The right of pre-emption appertains (i) to 
Shafi‘-i-Sha7'ik, a partner in the property, o^vner of an 
undivided share, a co-sharer; (li) Shaji‘'i-Khalit a parti- 
ppator in the immunities and appendages of the property®*; 

appendages nor a neighbour to the subject-matter of pre-emption 
co-sharer who has concealed his interest (that is, there is a 
pecret purchase, bainami farzi, in the name of another) cannot 
pefeat the pre-emptive right of a hona fide co-sharer without any 
botice of the concealed purchase. Beni Shankar Shalhet v. 
^ahpal Bahadur Singh, 9 All., 481 (1887) 

, 23 Sircar, T. L. L (1873), p. 509; T. L L (1874), p 444; 
Baillie, Part I, p. 478; Agai“wala, p 31. 

The subject of pre-emption must be ‘ Aqar and that which 
conies within the meaning of the term ‘Agar. ‘Agar means 
immoveable property. ‘Agar includes land whether arable or 
pasture, mansions, vineyards, gardens and enclosures, e.g., a bath 
well. Under the Shafi' Law there is no pre-emption in indivisible 
things but under the Ilanafi Law there is pre-emption in the 
case of a bath, a well and a mill. The Mahh jurists agiee with 
the Hanafi view. It includes agricultural Lind Shaeikh 
Jahangir v. Lala Bhekan Lai, 6 B.L E., 42; 11 WE , 71 It 
extends to a whole village. S.D.A., Cal.. Vol III, 85 Move- 
ables if they are accessories are included in the term ‘Agar 
There is no pre-emption if trees oi buildings are purchased with 
, a view to removal, they are not included within the term ‘Agar. 

It is othei'wise if the trees are purchased with the ground on 
which they stand. 

Baillie, Part I, p 481; Sircar, T.L.L. (1873). p 514. 
Hamilton Hedaya (Grady), p. 548; Ameer All, Vol. I, p 717; 
Daya'l, p. 382; Abbasi, p. 78, Agarwala, p. 66, Wilson, p 380; 
Tyabji, pp. 702 — 704. 

In Chand Khan v. Mzamat Khan (1869), 3 B L.E.A.C., 296, 
it was held that the owner of the land through which the laud 
subject of pre-emption, receives irrigation has a prefeiential right 
to a mere neighbour. It is necessary that the road in common 
enjoyment must be a private road and not a thoroughfare. All 
Klicdits have equal rights of pre-emption. It makes no difference 
if one of them happens to be a contiguous neighbour. Ealiim 
Baksh V. Khuda Baksh, 16 All., 247. 

The ri^ht of Shuf‘a is recognised in the private right of 
water sharb-khas and in private light of way tarilr-hhns As 
a rule a Ichalit in way, and a khalit in water have equal ngnls 
but a khalit in way is preferred to a hhaht who has the right to the 
water conducted through another’s field. 
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(iii) Shafi‘-i-jar a neighbour, owner of contiguous immove- 
able property, a pre-emptor by right of vicinage. 

A mere tenant upon the land as such has no right of pre^ 
emption, Gooman Singh > Tnpoi Smgh, 8 W.R , 
a mere possessor with no legal title, Beharee Rsm 
Sheohhudra OWE. 455 The owner of 

may lawfully pre-empt the servient tenement, lus claim is pre- 
ferred to that of a neighbour. And likewise the owner of the 
seivient tenement in respect of the sale of the dominant ten 
ment is preferred to a mere ueighhour, Ranchoddas r. 

(1899), 24 Bom., 414 Kanin n. Pnyo Lai (1905), 28 All 
2 A.L J.R , 019. However a khalit is not necessarily an owner ot 
dominant or servient tenement 

If a Shafi.‘-7-lJiaht happens to he a Shafi‘-t-)ar also but as 
such he has no preferential claim to pre-empt the whole property 
as against a vendee who is also a hhaht In such a case th© 
property is equally divided. Muhammad Yakub v. Kanhai Lai, 

19 A L JR., 869 '(1921) ; 44 All , 83. 

It IS maintained that among rival neighbours proximity to 
the property in question gives preference to one over the othei 
but vide Syceduadiu r Latifunmssa, 19 A L.J R , 909, where 
the Couit held “ that the Muhammadan Law of Pie-emption does 
not recognise dogiecs of nearness within the same class of pie- 
emptor.” This view is correct as icgards shank and to some 
extent even in the case of Ihahf but it is not coirect in the case of 
Shnfi'-i-jar. 

Tlie expressions Shafi'-i-slianl, S!tafi‘~t~kliaht, Shafi‘-i-}dr 
have ficen adopted by the commentators of Anglo-Muhammadan 
Law-. The Arabic woid Lhaltt denotes both classes of pre-eraptors, 
|•o-shalcra and participators in casements. 

A neighboui in the land on which a common paitition watt 
stands is profened to all other neighbours, in fact undei the 
ll'innU j^w he is deemed to be a partner. 

nght of pre-emption by vicinage applies to small plots 
of land and enclosu^s. It does not apply to large estates. Abdul 
Azim i.Khondkar Hamid Ali, 2 B.L.R.A C., 63; 10 WLE 356; 

Hmnh In Mahomed 

(•lo<;elv examined” wl' I','!','®'’ authorities were 

m 1 , ?"■ divided into two or more 

eparate malials no right ot pre-emption exists merely on the 

men b.\ all on division of the mahal even then the e t no rTJ 
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The J ar-i-muLaziq, contiguous neighbour, has prefer- 
hle right of pre-emption among all Shaft’ -i- jar, next the 
^ ar-i-muLasiq, the neighbour behind, the mansion has the 
ight of pre-emption. 

In case of competition the first class excludes the 
econd and second excludes the third. 


According to the F atawa-t-’ Alamgiri the Shaft’ -i- jar 
nust demand pre-emption immediately on hearing of the 
ale and not wait till the Shaft’ -i-sharik has surrendered his 
■ight, otherwise he will forfeit his right of pre-emption 
Under the Shi’ a Law^^ there is no right of pre-emption 
f there are more than two co-sharers and there is no right 
)f pre-emption on the ground of participation in the appen- 
lages nor on the ground of mere vicinage. Under the 
Shaft’ -i Law pre-emption can only be claimed on the 
ground of partnership. 

3. The rights of all pre-emptors of one and the same 
class are equal, and they are entitled to equal shares 'per 


mch estate sells his share. Sheikh Karim Baksh v. Kamurddin 
ihmad, 6 N.-W.P. H C.R , 377. 

26Baillie Part II, p. 175 (Sharaya-al-Islam) ; Ameer All, 
i^ol. I, p. 737; Sircar, T.L.L. (1874), pp. 

[11-120. The Law of feh 

[ndian High Courts ride Abbas Ali, 12 Al., 22 All 

Deedar Hossein, 2 Moo. Ind Ap., 441, Qurhan Husain, 22 All , 

L02 (1899). . , , 

In Pir Khan, 36 All., 488 (1914). A 

pjerty to the vendees who were Hn^us vendor succeeded 

daimed to pre-empt the property. . The S/u « ^udm 

an the ground that there was ^ K^seems that araording to the 
were more than two co-shaiers^. It s n-p.pynntion is to apply 
Allahabad High Court the Sin a . P ' „^.(.her of them is 

when both the vendor and the P., p Siu«-h, 32 Cal , 

- ' The Calcutta High Court in Jog 


sf a 965 )'^t^e“sS law to prevail where the vendor was 

S1ii‘a and the pre-emptor was a Swim. t^^.emntion 

The rule of Shi’a law H now’^firnily noted in the 

there are more than two co however there are some 

icisions of the Indian High ^ j jj p 375 — ^278 I'lde 

issages in Querry Droit Musalman. Yol. 11, PP- 
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capita., but under the law they are entitled to 

receive shares in proportion to the extent of their o 


4 . It appears that according to the High Court of 
Allahabad both the seller and the pre-emptor must be Mus- 
lims. and the personal law of the purchaser is of no conse- 
quence. That the SM‘a law of pre-emption is to apply when 
both the vendor, and the pre-emptor or either of them is 
a Ski'a. According to the Calcutta High Court the 
vendor, the vendee and the pre-emptor should all be Mus- 
lims^ 


also P IV., Kathalay, the Law ot Pre-emption, p. 58, which in- 
thcates the contrary view and it is the same as the Hanafi Law. 

« Ameer All, Vol. 1, p 728; Wilson, p. 382; Tyabji, pp 663, 
G64; Ahhasi, p. 33, 

(a) Personal Law of the vendor: — 

The seller must he governed by the law of pre-emption, 
e.y., if a nou-MusUm sells some property then there is no pre- 
emption under Anglo-hluhanimadan Law 

(b) Personal Law of the vendee. — 

If a Muslim sells some property to non-Muslim, according 
to Allahabad High Court there is pre-emption under the Muslim 
Law. Gohind Payal r. Inavat Ullah, 7 All , 775 But accord- 
ing to Calcutta High Court there is no pre-emption at all Kudrat 
Ullah r. Mahiui Mohan Shaha (18G9), 4 Beno- L.E 134 13 

lY.H., 21. lo 


(r) Pctsniial Lav of the pre-emptor . — 

n The pre-emptor must he a Muslim to claim pre-emption under 
the Muslim Law. A ^ht a however cannot claim pre-emption 
on the ground of vicinage, even if the seller and purchaser were' 
.Sunni Muslims. Qnrhnn Husain, 22 All , l02. But mde 
Kokoiya Bcgaiii r. Ahmadi Khanum (1912), 9 A L J 11 769 

vhcrc a pill chaser a .S/.i'n woman was allowed to defend the suit 
on the ground that she was a and the ML t ml- 

rejected hy the Court. pre-emption was 

According to previous decisions of the Allnhahsd rmirt 

All., 561 (Stuart, .1. and Peamo^t -T difstttSg)l'Ll\£e m 
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I However under the Hanafi, Law a Muslim pre-emptor 
p entitled to pre-empt the property irrespective of the fact 
whether the vendor and vendee are both or either of them 
5 a non-Muslim. 

5. The right of pre-emption takes place when some 
roperty subject to pre-emptive right is transferred by a 
[alid sale,® or by some means equivalent to a valid sale 


b doubt that the earlier cases were m conformity with the 
Uuhaniinadan Law. As regards Bihar it has been held by the 
E*rivy Council in Jadu Lai Salm v. Janki Koer, 9 A.L.J.Il., 

9 I.A., 101; that “in Bihar the right of pre-emption under 
Ihe Muhammadan Law is enforceable irrespective of persuasion 
^f the pre-emptor, vendor and vendee.” v \ 

{ Under the Hanafi Law a Muslim and a Zemmi (non-MusIim) 
ire on equal footing in all cases regarding the privilege ot pie- 
^mption, and according to the Shi‘a Law a non-Muslim may 
[awfully exercise the right against a non-Muslim but not agains 
i Muslim. , 

i 28 According to the Muslim Law sale means commutatmn ot 
toods for goods, goods for money, of money 

For goods. Sale is contracted by declaration and f Jf 

Object and consideration of sale must be determinate , 

tect must be in actual existence. The Muslim Law does 
pot prescribe any particular form for a sale ^ 
immediate delivery is necessaiy m the case '’f, 

^oods for goods and money for money and in 

lor goods and goods for money a fn^re ponod .—-Utp? ^re 

fe -iLfuIIy stijulated There are five 

natural to a contract of sale ■ (1) Option af P ' „.’ilgtection 
tion of option, (3) option of determination, (4) J.^ulated 

(6) option from defect, If any eff the conception 
it makes the transaction an invalid sale. concentioCi oi 

bf. sale under the Muslim Law is wider tha^he c^cjition oi 

ass; w Mr. 

took the contrary view, and p- • j /igsd) T AIL, 482 

Mr. Justice Mahmood in Janki v Sana TJllab 

F.B. The Calcutta Sigh Court m Budhai Sardar ^an ^ 

j(1914), 41 Cal. 943 and the did not accept 

iMuliick Sazarul Alum (1916), 1 Tat 

the view of the Allahabad High o-eneral law which is 

the Transfer of PropertyAct embodies Abdullah 

Iparamount and supersedes the Muslim l^aw 
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There must be an exchange of property for property or 
money and there must be an entire cessation of the vendor’s 
interest. 

6. There is no right of pre-emption in an invalid 
sale”’ so long as the invalidating circumstances or conditions 


r. Ismail (1922), 46, Bombay, 302, the Bombay High Court pre- 
ferred the view of the Allahabad High Court and held that a 
right of pre-emuhon arose in the 


lerrea me view ol tUe Allahabad High Court and held that a 
j ri arose in the case of an oral agreement to 

sell followed by payment of price and delivery of possession to 
the vendee even ^ough no registered sale-deed was executed. It 
seems that the difficulty could be solved in each case by deteiinin- 
ing t^ actual mtention of the paities vide Sitaram v 

fact «« a “atSr oi 

-u ^’^‘^^sfers of property are generally made in con- 
formity with the provisions of the Transfei of Property Act and 
they are duly executed and registered. ^ ’ 

register. If the ostensible fiaudulent omission to 

4 .emnt„ 4 r UiT 

4 A.W.H., 128. ’ Haider Husain, 

object or for athclerof qunntitv some perishable 

Abbasi, "■ <WT3), pp. 612-613; 

an mvnlia jaln, n's'^SnMe b/reawj*' t° “ 

or the time for deliverv of tlia t,^ , 'i^certainty m nrice 

Aiaib AH, 22 AIL, soW. Najam-nn-niss^a ^ 

jts effect on CersS of tt i“- 

a further sum stipulating 

tamed by carpenters or masons /j house to be aseer- 

vendee, nnd npon the addltinnal^t, vendor and the 

ISl X' r'“ '■«. n-ae rtbTlo'r ‘"‘Si P“»*Sn rf 

Abm lIns.^,,"lKS oTidToe* 1. f MaT'S” 

Of the house on iG Srf eventuallv obtsV' " 

Sv i'Grsh enSleT to 

' ’ an*! that Naianf ber 

^'ajam-un-nissa was entitl- 
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continue to exist. The right of pre-emption arises when 
the vendee exercises his right of ownership, and obtains 
possession of the property or erects a building or plants 
trees on it However in no case ownership relates back 
to the date of the original contract for sale or of sale. The 
ownership of the vendee dates from the date of his taking 
possession of the property 

There is no right of pre-emption in a sale with 
reservation of an option of repudiation for the vendor,*^ 
until the option drops, but there is a right of pre-emption 
in a sale under a condition of option to the vendee, for in 
the latter case there is a complete extinction of the 
vendor’s interest. 

If the sale is subjected to the option of a third person 
then the right of pre-emption arises after the sale is con- 
firmed by him. 

7 The right** of pre-emption does not arise out of 


ed on the sale to Ajaib Ah beMining’ complete on the 6th Septem- 
ber to claim pre-emption against him. 

According to the F atawa-i- Alamgiri the mere fact of taking' 
possession is not suflS-Cient at all, it mentions the case of erecting 
a house along with taking possession. 

If a certain property was sold subject to the option of the 
vendor and subsequently an adjacent house to this property is 
sold, then the vendor is entitled to pre-empt the house because 
the vendor’s interest in the property sold has not yet ceased; but 
if the property was sold subject to the option of the vendee then 
the vendor is not entitled to Olaim pre-emption and in this case 
the vendee may lawfully pre-empt the house. 

Similarly if a certain property was sold by an invalid sale 
then if the property was still in the possession of the vendor he 
is entitled to pre-empt an adjacent house sold to this property, and 
the vendee is not allowed to pre-empt it. But if the property was 
in the possession of the vendee he may lawfully claim pre-emption, 
and in this case the vendor has no right to claim pre-emption. 

32Baillie, Part I, p. 475; Wilson, pp. 389-390; Agarwdla, 
p. 19. 

Property alienated by a simple gift is exempted from pre- 
emption, but in the case' of gift amounting to sale or disguised 
as a sale, pre-emption is permitted. Angan Lai v. Muhammad 
Husain, 13 All , 409 F.B. 
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inheritance, gift, sadaqa (pious gift) 


bequest,^* waqf’^ 


(charity) and lease.® 

In the case of gift with a 
shartil-Hwaz after possession 


condition of return Hiha-hi- 
has been taken on both sides 


the right of pre-emption arises. 

8. In the case of mortgage the right of pre-emption 
arises after the equity of redemption has been foreclosed ® 


If A makes a gift of property to B and B subsequently makes 
a <nft of bis own property to A, then no ngbt of pre-emption 
arises. This is Hiha-hl-‘iwaz. It is a mere exchange of presents. 

If k makes a gift and there is a distinct understanding that 
B IS to make a return this transaction amounts to an exchange, 
niba-hj-shaihl-‘iu'az. This right of pre-emption arises. But if 
B fails to make the stipulated return or A refuses to accept the 
return (whether A has the right to refuse is a doubtful poiut) 
then the transaction amounts to a simple gift and there is no 
pre-emption. To fall under Htha-hi-sharttl-'iwaz it is essential 
to stipulate for the return 6 S D A., Beng , 34. 

If a person makes a wasiyat that the income of a certain 
piopcrty should he given to A, and the pioperty itself to B, then 
if the adjoining house to this property is sold then B (and not 
A) only can claim to pre-empt that house. 

^ There is no pie-eniption as regards waqf property, and 
there is no pre-emption in favour of waqf property. Tliere is a 
Pimjah ruling to the effect that the Mufnwalh of a mosque could 
pre-empt. Jind Bam v. Hussain Baksh, 49 Punjab Bee. 197 
(1914). This decision was however under the statiitorv law al- 
though it was discussed as a question of Muhammadan Law. 


Moorooleo Bam v Haree Bam, 8 W B., lOG 

The rent reserved was only one rupee per annum Bam 

Bewanutullah u. Kureeni 
Molla, 15 Cal.. 184. But dressing up a sale in the garb of a lease 

Tn ' 34''a918^‘' pre-emption. Muhammad Hiaz, 40 


^MTihon, p. 390; Agai-waln, p. 34; Tj'ahji, p 074. 

n 'keiee for sale-uould he passed 

tvs; af;!r r-’ »» «•« 
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If a mortgagor sells the mortgaged property with its en- 
cumbrances or the equity of redemption the right of pre- 
emption arises. 

In the case of release from debt the right of pre-emp- 
tion arises, e.g., where a debtor gives some property to his 
creditor on condition that he shall release him from tlie 
debt.^^ 

9. There is no right of pre-emption in the case of 
partition of the property amongst co-sharers of a certain 
undivided immoveable property-^ 

in possession _ of _ tlie property under an agreement arrived at 
before the expiration of the period of foreclosure. If an ex parte 
decree was passed, and a suit for pre-emption was instituted, and 
subsequently the ex parte decree is set aside and the mortgagor 
pays the amount, then the suit of pre-emption should be dis- 
missed. 

In the case of mortgage by conditional sale the right of pre- 
emption arises when the conditional sale becomes absolute. Ajaib 
Hath (1888), 11 All., 164. The pre-emptor may show that an 
ostensible mortgage is in fact a sale transaction, P P. (1904) 
Ho. 78 and P.R. (1906), Ho. 145. 

In the case of assignment of property for paj'ment of debts 
if the property is made over in complete discharge of the debts 
then such a transaction practically amounts to a sale When 
however the property is handed over to the trustees to manage 
the propeity and pay off the debt and then letiim the pronerty 
to the debtor, it is not a sale and there is no pre-emption Outar 
Singh V. Musammat Ablahhee, 2 Agra, 328. 

^ Tyabji, p 706, and Agarwala, p. 68. 

Partition ends the right of a sfiaril, it destroys co-parcenary 
body. To extinguish the partners’ right of Shufa it is necessary 
that a formal division has taken place. Por instance if the 
separation is mere^ly of rent then it is not enough. In Karaiu 
Ali V. Amir Ali, 3 C.L.E., 166, two co-sharers paid rent sepaiaielv 
to the zamindar by arrangements though the lands continued 
joint. The Court held that such partition did not destioy their 
mutual rights of pre-emption Similarly in Guicehoolah Khan 
V. Kebul, 13 W.E., 125, the Court held, that where two co-sharers 
were merely paying rents separately in respect of an original 
]ama, the right "of pre-emption inter se existed. Ilowever if each 
partner is made owner of his share and the houndarv of each 
partner is marked and defined then the right of Shnf‘a is com- 
pletelv destroyed. Wahid Ali v- Huiioinan, 12 W.B.. 484. ^A 
divided co-sharer cannot claim SJntfa on the ground of A7iO/r‘-i- 
Uiaht. Mahadeo Singh v. Zait-un-iiissa . 7 B.L.B.. 45; 11 W.R., 
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10. There is no right of pre-emption in the property 
assigned by a husband to his wife as her dower, but a 
transfer of property in lieu of the dower-debt itself does 

give rise to the right of pre-emption.^' 

Where a marriage was contracted without dower 
having been agreed, and thereafter the husband transfers 
some property in lieu of Uahr-ul-7nisl, dower of her equals 
the right of pre-emption arises However if the husband 
transfers some immoveable property to his wife in lieu of 
relinquishment of her right to claim dower then the right 
of pre-emption does not arise® If the wife, to obtain a 
kMlla, divorce, assigns immoveable property to her hus- 


169. Peifeot partition divides one mahal. Lala Pnriag Dutt 
1 ). Biindeli Hossein, 15 W.R , 225, on review, 16 W.E,, 110. 

Agarvala, p 23; Siicai, TLL (1873), p. 511; Wilson, 
p. 390; Tyabji, p. 669; Ameer Ali, Vol. I, p. 713. 

Pida All V. AtuzaSar Ali, 5 Alb, 65. 2 xi.W.N., 175. 
Pollowing Peare Berlin r‘ Slieikb Huslimat Ali, N.W.R.S.D. 
A 11., 1864, Vol I, p 475. Where it was held — “ Piice as a 
tenn of Muhammadan Law includes not only money, but also 
any other kind of property capable of being valued at a definite 
sum of money. But when a transfer of pioperty takes place 
for a consideration not capable of being; estimated at a definite 
money value such transfer is not regrarded as sale at all and does 
not give rise to the right of pre-emption Therefore when a man 
marrying a woman does not fix the amount of dower at a money 
value, hut assigns propeiHy to her as her dower, the right of pre- 
emption cannot have any operation the transfci not being a sale 
and the considciation thereof being unascertained and nnascertain- 
ahlc at a definite money value. But no such unpcdiinent to the 
operation of the right of pie-empiion exists in cases in which the 
dower was oiiginally fixed at an ascertained sum and the pioperty 
is suhsccpicntly sold in lien of a part or the whole of such amount.” 

This IB an instance of Jliha-hd-twaz and consequentlv the 
riglit of pre-emption does not arise. 


In Bam Prasad r. Bahat Bibi, 18 0_C.. 367, a Muhammadan 
tninsfcircd some pioperty to his wife in lieu of relinquishment 
of her claim to dower it was held that the transaction was not 

There was an cxdiaime of 
gift. Ihe hiisbaml gaie certain property and the wife" frave 
relinciuishmcnt of her claim to dower. 


Acfoiding to (Up Egjplam Act of 1900, 
biiBiiana and wife or between ascendants 


Art. 3, a sale hetwoen 
and descendants or 
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band the right of pre-emption does not arise. Under the 
Shafi‘i Law the right of pre-emption arises in all these 
cases. 

11 Under Anglo-Muhammadan Law, there is no 
pre-emption if a transfer is effected by a decree : 

there is a difference of opinion whether a sale in execu- 
tion of a decree gives rise to a right of pre-emption'*^; 

there is no right of pre-emption upon a transfer 
effected by virtue of a compromise decree in a pre-emption 
suit -*2 

According to the Hanafi Law it is submitted that m 
such cases a right of pre-emption arises. 


between relations within three degrees is not pre-emptible. 
Andre Marneurs’ La Chefa, p. 75. 

_A widow in possession of her deceased husband’s property 
in lieu of her dower is not owner of the property for her posses- 
sion is determined on payment of the dower debt, or by satisfac- 
tion of the dower debt from the income of the property; there- 
fore she by reason of her possession cannot claim pre-emption. 
Khairunnissa v. Amin, 7 A.W.N., 93. But if the widow was 
in possession of the property partly as her share by right of 
inheritance then on the latter ground she can lawfully exercise 
her right of pre-emption. Nabi Bax v Medu, 2 A.L.J.R , 775. 

“’1 Tyabji, p. G70. For the affirmative. Imam Ooddeeii 
Sowdagar v. Abdul Sobhan (1866), 5 W B., 169; where part 
of an estate is sold in execution of a decree a co-sharer is entitled 
to the right of pre-emption In the negative, hluzmooddeen v 
Kanye Jha (1863), Marsh, 555, 2 Hay, 651, Abdul Jalil v. 
Khellat Chunder Ghose (1868), 10 W.B , 165, because the partner 
or neisrhbour had an opportunity to bid at the sale. 

'*2 Hanuman Hai v IJdit Narain, 7 All., 917, and Abdul 
Razaq v. Mumtaz Husain, 25 All., 334, support this view. In 
the latter case the Court held “ Pre-emptive right is a right to 
step into the shoes of a less qualified vendee or transferee and ' 
therefore there must be such a person acquiring property by a 
contractual relation of sale or transfer.” The Punjab Court hp 
taken the same view. Kliiman v. Alladad, 18 I C., 957 ; but in 
this ease the pre-emptor was not a party to the compromise decree. 
The facts are M and A sold certain land to Alladad Khan where- 
upon Mustafa Husain instituted a suit for pre-emption. _ The 
parties arrived at a compromise, the vendee agreeing to give up 
to Mustafa Khan a part of the 'land on payment of Bs. 400, later 
on Khiman instituted the present suit to pre-empt the land 
which Mustafa Khan obtained in virtue of the agreement The 
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According to the Eanafi Law a transfer effected 
by the decree compounding a claim gives rise toi the ngh 
of pre-emption. If a person claims ownership of a certain 
property and the owner compounds the claim by paying a 
certain sum. then it amounts to an admission and is equiva- 
lent to sale, and the right of pre-emption arises. But if 
the owner neither admits the claim nor denies it, but to 
save the bother of litigation, pays the amount, then in this 

case there is no right of pre-emption. 

12 The right of pre-emption is not established un- 
less the pre-emptor on hearing of the transfer from some 
trustworthy source makes the demands of pre-emption in 
the following order^ . — 

The demands are of three kinds'*’ ; 

1. Talah-i-muwasabai or immediate demand. 


case vas under the Punjab Pre-emption Act, but the suit was 
dismissed on the support of tbe Allababad decision. However it is 
submitted that under tbe Hanafi Law tbe property could be pre- 
empted In Intirar Husain v. Janina Prasad, 1 AL.J.E , 247, 
it Mas again held that a right of pre-emption does not arise upon 
a transfer effected by virtue of a decree though the decree is 
passed upon a comprouiise. Under the Hanafi Lasv of Pre-emp- 
tion it can in my opinion bo successfully argued that such a com- 
promise decree resembles the accepted case compounding a claim 
tor consideration where the right of pre-emption arises A claims 
ownership of a liouse. B compounds the claim by payment. 
Tliis amounts to a sale, hence the right pre-emption arises in 
favour of the pre-emptor. However this example is a general one 
I disagree fiom the view taken in 1 A.L.J.E., 247 and 18 I.C., 
9o., but I support 7 All., 917 and 25 All., 33i for these decisions 
arc ( iear as the claim was made by the pre-emptois who happen- 
cd to he parties tp the compiomise decree itself, and this fact 
ohviouslj bais their subsequent demand to claim pre-emption 

« Baillio Part I, 487 ; Sircar, T.L.L. (1873), pp. 520—527 ; 
Amcei All, l ol I. p. (^24; Baval, p. 386; Abbasi, p. 88- Agar- 
M.ila, p. 9.1 ; Wilson. 394; Tyabji, pp. 682—088. ^ ^ gar 

That is on bearing fiom two men or one man and luo 
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2. Talah-i-ishhad or ^Istishhad or demand with 

invocation also known as Talah-i-taqrir con- 
firmatory demand. 

3. Talab-i-tamlik or demand of possession also 

known as Talab-i-khusumat or demand by 
litigation. 

The demands of pre-emption may be made by the pre- 
emptor himself or his authorised agent or his lawful guar- 
dian if he be a minor, or by the manager of a Court of 
Wbrds.''^ 

The distinction between Talab-i-muwasdbat and 
Taldb-i-ishhad is not recognised by the Shi'a law, all that 
is necessary is that the pre-emptor should prefer his 
claim. 

Under Anglo-Muhammadan Law, the fraudulent 
or otherwise omission to register the sale-deed does not 
affect the demands of pre-emption which could be made 
immediately after the execution of the deed, and they are al- 
so valid if made after registration of the sale-deed, as re- 
quired by Sec. 54 of the Transfer of Property Act.'’*' 

13. The Talah-i-mmvasabat should be made without 
the least possible delay, in fact, immediately after the fact 
of transfer of property comes within the knowledge of the 


demands and invocation oi witnesses as required by the Hanafi 
law, has as a matter of tact noAV ceased to exist. 

‘'5 Jadu Lai r Janki Koer, 1908, 35 Cal., 675; 39 Cai., 916; 
39 I.A., 101. 

In Zamani Begum v. Khan Muhammad Khan (1923), 46 
All., 142, it was held that the demands made after the execution 
of the sale-deed but before registration were not premature or 
defective. In Budhai v. Sanullah (1914), 41 Cal., 943, the pre- 
emptor after the execution of the sale-deed did not make tke 
demands of pre-emption, it was held that he was not bound to 
make the demands, and that his right did not arise till he became 
aware of the registration of the sale-deed. 
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pre-emptor « and any wds indmtwe of intent.on to pie- 

empt the property are sufficieDt/® 

^14 The rak&-z-’isMa<; should be made with the 

least possible delay/’ 

(i) In the presence of witnesses called upon to bear 

witness to it ; 

(ii) on the premises, the subject of pre-emption, or 

« In All jhiiliammad v Taj Muhammad, a delay o£ 12 hours 
was held to be too long In Amjad Hossein case, 4 H 
(1870), It Mas held that a pre-emptor may take a 
ascertain the information conveyed to mm before making 
Tala b-i-muwasa hat. 

According to the Mahki School the pre-emptor can spend 
one hour for inspecting the subject of sale before inking 
the demand of pre-emption Code Musalman, section 900; 13. W • 
Kathalay, The Lan of Pre-emption, p 134. 

^Followed in Muhammad Hazir Hhan, 34 All., 53 (19^)} 
distinguishing Muhammad Abdul Eahmau Khan, 8 A.L.J.H.j 
270 (1903). 

Whether the Talah-i-inuiva^ahat may be made through an 
agent is a disputed question According to the Bengal Sadar 
Dewani Adalat the performance of the first demand through 
another is not a valid compliance with the law. Moyemoodden 
V Ililaioodeeu (1847), Ben, S. 33 A.E , 267, Meer Syed Alee v- 
Sheikh Muhammad (1857), 13 Ben S D.A R., 1172 The Allahabad 
High Couit has howevei held that the first demand can be made 
by a genenil attorney. In Munna Hhan v Cheeda Singh (1906), 
28 All., 690, the demand was made by the brother of the pre- 
emptoi vide also Abadi Begum, 1 AIL, 521. 

« According to Imam Muhammad Talab-i-'isMad must be 
made within three days; according to Imam Shafi'i there is no 
limitation at all vtdc the Majvm'-nl-JJahram. 

It is submitted that nhat is the least practicable delay is a 
question of fact to he detei mined in each particular case. 

i AIL. 522, 13 A.L.J.R., 714, it was 

lieui, that It at the time of Talah-umuwasahat the pre-emptor 
invoked vituesses in the presence of vendoi or veudee or on the 
premises to attest the immediate demand it would be sufficient and 

“ ““”■‘“6 to the 

it™,*™' "s 
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in the presence of the vendor provided he is 
in possession of the property, or before the 
vendee. 

It is also necessary to refer to the Talab-i-muwasabat 
having been duly made 

Talab-i-ishhad may be made by a duly appointed 
agent.®^ 

15. The above preliminary demands having been 
made, the pre-emptor must make talab-i-tamlik, that is, file 
the suit in a Court of Justice 

(i) within a year of the purchaser taking posses- 
sion of the property, and 

(ii) where the subject of the sale does not ad- 


In Muhammad Khalil v, Muhammad Ibrahim, 14 A L J K , 
148, 38 All., 201, it was held that Talab-t-’tshhad cannot be made 
by a letter where it was possible for the pre-emptoi to make the 
same personally. 

This point was fully discussed in Bujiab All Chopdar v- 
Chund Churn Bhadse, 17 Cal , 543 F B. Akbai Husain 16 All., 
383 (1894); Abbasi Begum, 20 AH., 457 (1898), Abid Husain, 20 
All., 499, and Mubarak Husain, 27 All., 163 (1904). 

In Ahmad Hakim v. Mohammad Hikmat TJllah, 25 A L.J.R., 
312 (1927), the pre-emptor omitted to ask the witnesses to bear 
testimony. It was held that the omission was not fatal. 

Talah-i-ishliad may be pei formed by an agent duly appoint- 
ed. He may write a letter appointing an agent, Wajid All Khan, 

4 B.L.B..A.C., 139 (1870); Imamuddin, 6 B.L.B., 167; Abadi 
Begum, 1 All., 521 (1877); Ali Muhammad Khan, 18 All., 309 
(1896). But a letter direct to the vendor or vendge is not sufficient 
Muhammad Khalil, 38 All., 201 (1916). Any act or omission by 
the agent has the same effect as that by the pre-emptor himself. 

Limitation Act IX, 1908, Schedule II, Art 10. The Limi- 
tation Act supersedes the Muhammadan Law. 

The starting point for limitation is when “ physical posses- 
sion ” (the term used in Ait. 10 of the Limitation Act) is taken 
of the whole property ; if the property is not susceptible of physical 
possession then from the time of the registration of the sale-deed. 
In this case Art. 120 will apply — ^Ali Abbas v. Kalka Prasad, 

14 All., 405, Batul Begum v. Mansur Ali, 20 All., 315; affirmed 
in 24 All., 17 P.C. In the latter case the term " physical posses- 
sion ” was fully discussed. 
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mit of physical possession within a year of 
registration of the instrument of sale 

The vendee is a necessary party to the suit, but the 
vendor is not a necessary party to the suit unless he is 

m possession of the property 

16 . (i) A pre-emptor need not tender the purchase- 

money at the time of asserting or demanding pre-emption. 
It is sufficient that he is prepared to pay the sale considera- 
tion stated m the deed, or if he suspects it then the amount 
determined by the Court should be paid by him “ The 
sum decreed need not be paid if the pre-emptor prefers an 
appeal The pre-emptor is not liable to the vendee for any 
such contingent charges as brokerage or agency 


According to Iiuaui lluUainmad the period for instituting the 
suit is one month except under lawful excuse. The period of limi- 
tation fixed by the Indian law agrees with the one year limit of 
Imam hlalik. 


Where a suit was instituted on the last date allowed by pre- 
emption and sub'^equently amended it was held not to be time- 
baned — iluhammad Sadiq, 33 All., 616 tl922). 

A, B and C were loiut owners oi a share; C was a minoi. 
A and B sold the entire property to D. Then E sued A, B and 
B for pre-emption and obtained a decree and possession of tbe 
property. C then brought a suit and lecovered his share. C then 
sued E for pre-emptiou. Held that the time began to run against 
C from the date of the oiigmal sale to D, that the suit vras baned 
under Art. 10, Act XT of 1877 Tawar Husain u. Abdul Kadii, 
2 A.L.J.B., 151. 


The pie-emplor instituted a suit against A and B on the 27tlj 
j hninry, 1909, ou the allegation that thev had jouitlv purchased 
of pre-emption, by a“sale-deed on 3rd April, 
1J08 As a nmttei of fact the name oi one of the vendees was U 

In that the suit against C was ban-ed 

\r ■■’•T ' I® uas joint the suit was haired 

'& »),■' lleMi n?”r ® ^ 

V- p 104. 

Sfe Notify V \t 

..cm, .OP, C„4„ 
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(ii) If after valid sale the vendor has reduced the 
price then the pre-emptor is entitled to claim the benefit 
of this abatement®^ If the vendee on discovering a pre- 
existing defect does not avoid the sale, but elects to 
demand compensation from the vendor then the pre-emptor 
is also entitled to abatement thus effected in the price 

Under the Shi'a Law the pre-emptor is not entitled 
to the benefit of the abatement.®^ 

(iii) If after a valid sale the vendor foregoes the 
entire sale consideration in favour of the vendee, then 
the pre-emptor cannot claim the benefit of the whole re- 
mission, but he is entitled to pre-empt the property at 
its original price®'’ 

(iv) If after a valid sale the vendee increases the 
sale consideration in favour of the vendor then the pre- 
emptor is not liable for such augmentation 

(v) If the vendor has sold the property on credit®’ 
to the vendee then the pre-emptor may either wait, until 
the period has expired and then pre-empt the property, 
or he may take the property immediately on payment of 
the sale consideration The pre-emptor should however 
make the demands of Shuf‘a immediately as in other 
cases, the execution of the claim may be delayed till the 


to fancy price being paid to pi’event the pre-emption. B. B. 
O’Coner v. Ghulam Haider, 3 A L J.E., 365; 38 All . 617 

The price is usually paid to the vendee by the pre-emptoi 
In Wazir Khan, 16 All., 126 (1893), the question was whether 
the money could be paid to discharge a mortgage debt. 

According to Imam Shafili the price is to be paid within three 
days after the decree of the Kazi and according to Imam Malik 
and Imam Ahmad within two daj-s after the deciee and under 
the Haiiafi Law the period is fixed by the Kazi. 

Abbasi, p. 109; Agarwala, p. 107; Tyabji, pp 720-721. 
Tajammul Husain %. Uda, 3 All , 668, I. A W K., 44. 


«Baillie, Part II, p. 183; Queriy, II, p. 279, Sec. 53. 
« S. D. A. H. W. (1860), 538. 

57 Baillie, Part I, p. 497 ; Tyabji, p. 723 and p. 680. 



22 


THE ALLAHABAD UNIVEKSITY STUDIES 


expiration of tlie period The Shi' a and the ShafiH 
jurists hold that the pre-emptor can claim the benefit of 
the condition of sale on credit “ 

17 If the pre-emptor was misinformed about the 
sale consideration, or of the purchase, or Off the property 
actually sold, and he thereupon relinquished his right and 
later on he became aware of the true facts then his right 
of pre-emption is not invalidated by his previous submis- 
sion or surrender 

18 The pre-emptor must pre-empt the whole of the 
property sold. Partial pre-emption is not allowed.®’ 

19. There are some well-known exceptions to the rule 
against partial pre-emption. 


(i) If several persons have purchased a certain 
property from one man then the pre-emptor may take the 
share of any one of them.'* If however one man has 


Mr' W V'wT"*’’ 12 and 13. 

"I?,™"! '■«* »t ‘he ®‘' ll”'""'’ 

OSS-Tol; Tyahi., Pp. 

L'-e^tion rf"' °rr°”’ “'■opt. this view 

156, iST. W.^s. D A V m S. D. A W p 

I 

11 ^ 

'• '^‘9; G L. K , 387 . Singh (1863), 16 
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purchased a certain property from several persons then 
the pre-emptor is not entitled to pre-empt under the Hanafr 
Law, any particular share of the vendors but he can do so 
under the ShafiH Law. 

(ii) If several owners of different properties combine 
and sell their properties by one sale-deed for a single sale 
consideration to one man, then a pre-emptor of one of such 
properties may pre-empt that particular property only.®^ 
If he happens to be a common pre-emptor of all different 
properties sold, then it is submitted that he should pre- 
empt all, that IS, he cannot pre-empt any property which 
he may prefer. 

(iii) If a person by one sale-deed for one sale con- 
sideration sells two distinct properties situated in two 
different cities then if there is a common pre-emptor to 
both these properties he must pre-empt both of them, that 
is, he cannot pre-empt one of the properties only. But if 


been recently held by the Allahabad High Court that “.Where 
the first demand was made to all the vendees but the second 
demand was made only to one of them then the pre-emptor was 
entitled to claim pre-emption against that vendee only ” Muham- 
mad Askari v Rahmat Ullah, 25 A.L J.R., 473 (1927), and vide 
also Allman v. All Husain (1923), 45 All., 449 The best, and 
the easiest course for the pre-emptoi would be to make the demand 
at the site, which would apply to all vendees However 
vide Gunpat Jha v. Anund- Singh [Decisions of the Sudder 
Dewanny Adalat (1848), Bengal, p. 22] where the making of the 
second demand in the presence of one of several sellers was held 
to be valid, and vide Brij Beharee Singh v. Durbari Lai [Decisions 
of the Sudder Dewanny Adalat (1850), Bengal, p. 585] where it 
was held that it was not necessary for the pre-emptors to prove 
that they had prefeired their claim to one or other of the joint 
purchasers or sellers. It is difficult to find a clear text on this 
point from the original authorities; however in my opinion the 
intention of the pre-emptor should be the determining factor and 
the rule that the singular includes the plural may be appalled but 
not as a general rule. 

61 X. T. Z., owners of different properties have sold by one 
sale-deed' their properties to M. And 17 is the pre-emptor of the 
property sold by T, hence N may lawfully pre-empt that 
property. 
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ttose properties were sold by two sale-deeds ‘ten he could 
pre-empt either of them. However if there is a pre 
emptior to one of sudh properties only then the bet e 
opinion is that he could pre-empt that property 

If a person by one sale-deed has sold two or more 
properties in the same city then if the pre-emptor happens 
to be a klialit in the right of way, he cannot pre-empt one 
of them only, but if he happens to be a jar to one of such 
properties then he is entitled to pre-empt that particular 
property only 

Similarly if a certain property was exchanged for an- 
other property then the pre-emptor of each of them could 
pre-empt that particular property, and if there is a common 
pre-emptor he must pre-empt both the properties compris- 
ed in one transaction.^ 


In Moliararaad Wilayat u. Abdul Eab (1889), 11 All., 108, 
followed in Mujib Ujlah i . Umid Biln (1899), 21 All., 119, a very 
interesting point was discussed. By one sale-deed two distinct 
propeities one in a village and the other in the city of Moradabad, 
were sold and for which one piice was paid. The property situat- 
ed in the citj was pre-empted under the Muslim liaw and the 
village property under the xeaph-vl-'arz. The Court held: In the 
view we take the plaintiif was disqualified from claiming the pio- 
peity in Moradabad, and we tbink that disqualification would 
prevent him from niaiutainmg his suit foi any portion of this 
properly which was included in one common sale.” This decision 
can be supported from the original authorities. The Majma'-nl- 
Bahratri however says that accoiding to Imam Zafr the pre-emptor 
could prc-empl one ol the properties sold However, if the pro- 
pel ties weie sold under one sale-deed, but the price of each property 
was separately specified, then it may he argued that the transaction 
amounted to a distinct sale of each of the properties, hence a 
common pre-emptor may pre-empt one such property. This 

pioperty A and the pre-emptor of B mav pre-empt 
Urtj A. But if there was a common pre-emptor then it is suh- 



25 


-I ./,;r/ , 

THE MUSLIM LAW OF PRE-EMPTION 


(iv) If the pre-emptor discovers that his own proper- 
ty has been wrongfully included in the sale then he may 
lawfully claim his own property as owner and the remain- 
ing portion by way of pre-emption.®^ 

If the pre-emptor discovers that the title of the vendor 
is defective as to a portion of the property then he may 
claim pre-emption as to the rest of the property only , but 
he shall conclusively establish that the vendor had no title 
to that portion before the suit is decreed ® 

(v) If a certain property belongs to four partners, 
and the vendee during the absence of one of the partners 
purchases three shares one after another from three part- 
ners, and thereafter the fourth partner appears, then he 
is entitled to pre-empt the first sale, but as regards the 
second and the third transactions he and the vendee both 
would be considered as equal pre-emptors. 


mitted on the analogy of the case of sale of two properties by one 
sale-deed that both the properties must be pre-empted if at all. 
The actual case of exchange is not (within my knowledge) covered 
by any original text, but the case of the sale is based on the texts 

®‘' In Bhagwati Saran v. Parmesfiar Das, 36 All , 476, it was 
held that thei'e was no defect in the frame of the suit if the 
plaintiff claimed the property as full owner and in the alterna- 
tive for pre-emption. And in Abdul Aziz v. Maiyam Bibi, 25 
A.L.J.R , 48 (927), it was held that ” the causes of action for 
claiming possession of his own property and for claiming pre-enip- 
pon of the vendor’s property are separate and distinct and there 
is no ground for not allowing the plaintiS to combine the two in 
one and the same suit. However it is not permitted for the pre- 
emptor to completely deny the title of the vendor, because the 
vendee took the property with all the risks and the pre-emptor 
must offer to be substituted completely in his place ” Sahodra 
Bibi V Bageshri Singh, 37 All., 529; 13 A.H.J.B , 711, and Iqbal 
Haider v. Musammat Wasi Fatima Bibi, 45 All , 53. The 
impoidant condition under the Muslim Law is that the pre-emptor 
should conclusively establish that the vendor had no title to the 
rest of the property in order to succeed, m pre-empting a portion 
of the property only. 

Badri Prasad v. Ehuwaja Muhammad Husain, 11 A.W H., 
44. 
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(,i) It appears that under Auglo-Mubammadau 
Law, if the vendee happens to be a pre-emptor o e^a 
degree then the other pre-emptors may lawfully pre- p^^ 
to have the property divided equally between all of them 
20. When t-wo or more persons are entitled to tne 
right of Shufa in a property then each of them must pre- 
empt the whole property. The claim must be in its entire- 
ty, though the decree will be given in equal shares amongst 
all pre-emptors^^ 

21. When there are a number of pre-emptors, and 
some of them are absent, the property will be adjudged to 
all those present, bnt later on if tlie absentee appear and 
demand pre-emption they would be entitled to receive 
shares equal to the others, and if they belong to the 
superior grade then they would be entitled to claim the 
whole property 


fit'll! Abdallab. -it. Amanat Ullali, 19 A.W.N., 82. 21 All , 
292 (1899). A pioperty ^^as sold to a vendee wlio happened to be 
a pre-emptor also, and five persons having- equal right of pie- 
eniplion sued for § tli of tlie propert 5 ^ It was contended that tbe 
suit should have been for the whole of the property. The Court 
overruled this couteution It appears to me to be a very doubt- 
hil decision, aud it eontlvcta with the Hanafi La-w, vide Sec. 20. 

''7 Amir Hasan v. Ilalum Baksli (1897), 19 All., 4G6, is an 
important case citing oiiginal authorities. In Sabq Bam v. Kali 
Shankar, 27 All , 4G5 — A co-shaiei bad demanded pre-emption, 
and uhile the suit was pendiug another co-sharer having equal 
rights filed a similar suit foi pre-emption of the same sale. Held 
that the second plaintitl was entitled to one-half of the property 
sold. 


Sircar, TL L (1873), p. 519; Tjmbji, p. 714. 

Ml Karain Bai v. Duuija Pande, 7 A.L.J.B., 259 ; 32 

AJl., 340, some pic-emplois had obtained decrees and later on 

TT* 1 1 ”*! \"ii pre-emptor of supeiioi right brought a suit, 

llelu that the suit uas maiiitamahlo. 

IIowcvcT after the penod of limitation the superior pie- 

Wllm'e rtf ««bs.sting right to demand pie-eirUon. 
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22. A pre-emptor of equal degree cannot assign his 
share to one of the other pre-emptors If he has assigned 
his right before the decree of the Court the property will 
nevertheless be equally divided amongst the pre-emptors 
who have preferred their claim 

23 If a pre-emptor has waived his right to pre-empt, 
then the other pre-emptors have a right to pre-empt the 
whole. But if the right has been perfected by the de- 
livery of the property to a pre-emptor or by the decree of 
the Court then he has a separate and definite interest, and 
he may lawfully surrender it at will 

24 The pre-emptor has the option of inspection al- 
ways, even after he has obtained a decree from the Court. 
And if he discovers a pre-existing defect he may avoid the 
sale. 

25. The right of pre-emption cannot be establish- 
ed'’’’ : — 

(i) if the pre-emptor has omitted to demand pre- 
emption or enforce his right ; 

(ii) if he, of his own accord, has surrendered his 

right of pre-emption. 

(iii) if he has acquiesced in the sale of the property. 


emptors having their right barred by limitation and had lost their 
right on the date of the transfer. Asa Singh v. ll^aubat, 19 
A.L.J.B., 143. 

6’ Baillie, Part I, pp. 505 — 508, Sircar, T L.L (1873), p. 
533; Ameer Ali, Vol. I, p. 733; Dayal, p. 395; Abbasi, p. 107, 
Tyabji, pp 690 — 697. 

The surrender of the right of pre-emption before the sale does 
not prevent pie-emption. Abadi Begam v Inam Begum, 1 AIL, 
521 ; Karim Baksh v, Khuda Baksh, 16 All , 247 The surrender 
of the right of Slmf‘a may be conditional, eg., if the pre-emptor 
says I have surrendered my right provided you have purchased 
this property, so that if another has purchased the property m 
question the right is not extinguished And likewise surrender 
due to mistake is invalid. Surrender and acquiescence are liable 
to be confused. The difference is that surrender is a legal plea, 
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The right of Slmfa once relinquished cannot subse- 
quently be resumed 

It is submitted that in certain circumstances refusal 
to purchase the property contemporaneously with, that is, 
at the time of the actual sale transaction,’'' extinguishes the 


while acquiescence acts as an equitable estoppel ('y^ Tbanaansmgb 
rjamaludclin, 7 All., 442). In ilubammad Nasiruddm Abdul 
Hasan 16 All, 300, followed in Muhammad Yunas Khan n. 
Muhammad Yusuf, 19 All , 334, a pre-emptor asserted his right 
of pre-emption, and ofiered to take the property from the vendoi 
with a view to avoid litigation He cannot be said to have 
acquiesced in the sale and thereby waived his right. In Bupnarain 
V. Awadh Prasad, T All , 478— held that the right of pre-emption 
which arose upon the sale nas a new right, .. .the alleged 
acquiescence of the plaintift pre-emptor occurred at a time when 
the right claimed by him was not yet in existence. Acquiescence 
in a mortgage by conditional sale does not mean acquiescence in 
the sale becoming absolute This was a case under the iva]ib-ul- 
'arz giving a light of pre-mortgage but it is obvious that under 
Anglo-Muhammadan Law the right of pre-emption does not 
arise till the sale had become absolute. 

The suiiender of the right of pre-emption in favour of one _ 
person does not operate in favour of another. 

The mere fact of attestation of the sale-deed by the father of 
the pre-emptoi or by the pie-emptor does not imply concurrence 
in the sale. I Oiidh Cases, 252; Han Kishen Bhagal v. Kashi 
Fiasad Singh (1914), 42 Cal., 876 (P.C.); Banga Chandra v. Gagat 
Kishore (1916), 44 Cal., 186 (P.C ). But under the Puniab 
Pre-emption Act attestation uith full knowledge operates as equit- 
able estoppel. P B (1903), Ko 15. 

™ If may be ai gued that if the pre-emptor and the vendee 
make simultaneous oheis for the same, and if the pre-emptor was 
an arc of this fact and alloued the vendee to take the house at a 
higher price then his conduct would amount to equitable estoppel 
on the ground of acquiescence. If the pre-emptor prefened not 
to exercise his claim on one occasion of the sale of a certain pio- 
peity, he is not thereby precluded from pre-empting the same 
property on the subsequent sale of that property. 

In Munauai Husain 7. Kliadnn Ali, 5 A.L.J.R , p. 331 it 

l'f^u^chsK!^ V pre-emptive right an opporlunfty 

t) puuhasc must be given to the pre-emptor when a definile 

the\-X nnH? veiid^V" 

413— f’***?. ’ Harden .Sahai, 18 A.L J.ll , 
HJ, All 40^. an iiwdvent’s pioporty was sold bv niiblie 
auction by the ofheial a-^.sjgnee. The niietion uas notified^aml was 

ithin the knowledge of the pre-emptor, hut ho did not bid at the 
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I right of pre-emption. Mere refusal to purchase before the 
I sale does not destroy the right of pre-emption for the right 
of pre-emption arises after the sale.’'^ 

Similarly the right of pre-emption is destroyed if the 
pre-emptor takes from the vendee the same property, the 
j subject-matter of pre-emption, on rent, or negotiates with 
I the vendee for the purchase of the property to himself, 
j or for its lease. 

I It is not necessary for the vendor to give notice to the 
I pre-emptor, and offer to sell the property to him.''^ 


sale; tliis was construed to be a refusal to purchase. This was a 
case under tlie wajih-ul-'arz, strictly speaking under the Muslim 
Law, it was incumbent on the official assignee to oli'er the property 
to the pie-emptor at the highest price bid at the auction. 

The mere fact that the pre-emptor refused to purchase before 
the piice was settled does not debai his right of pie-emption {vide 
Kanhai Lai v Kalka Prasad, 2 A.L J.E., 390, 27 AIL, 670). 
Here the property was sold by a receiver. Subhagi v. Muham- 
mad Ishaq, 6 All., 463; Kuldeep n. Bam Been, ^ W.B., 198; 
Biaj Kishore v. Kirti Chandra, 15 W.B , 247, and Toral v 
Auchhi, 18 W.B., 10 And if the refusal was due to dispute about 
the price or hona fide belief that the price demanded was fictitious 
then the right remains subsisting if the sale actually takes place 

In Ahmad Ah v Najmaunnisa, 2 A.L J.B., 115, it was held 
that a mere fact that a pre-emptoi accepts from the vendee moit- 
gage-money due upon the property which is the subject of pre- 
emption does not amount in law to a waiver of his pre-emptive 
right. 

According to the Fotawa-t-Kazi Khan and the Durrul-MnUttar 
the pre-emptor may make an agieemeut with the vendee to pur- 
chase the property after some time But in Habib-unnisa v 
Barkat Ali, 8 All., 275; 6 A. W. N., 114, Mahmood, J 
remarked that “ Avhen the pre-emptor enters into a com- 
promise with the vendee or allows himself to take any_ bene- 
fit of him in respect of the property which is the subject of 
pre-emption, he, by so doing, is taken to have acquiesced in fbe 
sale and to have lelmquished his pre-emptive right." In this 
case the venee had entered into an agreement Avith the pre-emptors 
that they would sell the propeity to the pre-emptors AA-ithin a year, 
if the latter paid the price and purchased it for themsen-es. 

" It seems that accoiding to the Maliki School the ACiulor is 
entitled to issue a notice to the pre-emptor thiougli the_ Cfunt, 
the purchasei can ask the pre-emptor Avhether he oxci rises lus 
right or not. It is a moral duty of the vendor a.«, weiJ as oi t e 
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26 (i) If pre-emptor together with a stranger 

has purchased a -certaiu property then liis right of pre- 
emption becomes void mth respect to the purchased pro- 

^ ^(ii) If the pre-emptor has associated with himself 

a stranger as co-plaintifi who has in fact no claim to pre- 
emption, then his right of pre-emption becomes void.'^^ He 
has omitted a part of his claim, and so the whole of his 
right is extinguished 


purcliaser to inform the pre-emptor the fact , about the sale, 
rise to the right, and this is what all God-fearing men will do but 
theie is no legal obligation for doing tins. In a case in which 
the piiichaser summons the pre-emptor before tbe Law Court to 
exercise his right oi to i enounce it, the latter would be required 
to declare his inteution immediately ” Andre Marneur’s La 
Chcfa (p. 106), ride D. W. Kathalay, The Law of Pre-emption, 
p 154-. 

This u as the view also held by the Sardar Diwany Adalat 
of the Ivoith-AVestein ]?roviuces in Sheo Dyal v Bhairo Bam 
(1S60), 15 N.W.P., SLAB, 53, where it was held that a co- 
sharer pui chasing property jointly with a stranger foifeited his 
pie-eniptive right and lendered the entire sale liable to pre-emp- 
tion by other co-shaiers (iu?c also Guneshee Lai y. Zaryat All 
(LSTfl); N.-W.P., B.C B., 343; Bhawani Prasad v. Lamru (1882), 

4 AIL, 197; Mamma Singh i> Eamadhin Singh (1881), 4 Ail., 
252 and in Sah^am Singh v. Eaghubai Dayal (1887), 15 Cal , 
224 However, in Hajias v Banhya, 7 Ail , 118, it was held that 
it IS not obligatory upon him to impeach the sale so far as the co- 
sharei -vendee is concerned for it may well be that he has no desire 
to exclude such co-sliaier {vule afso Sheobhaios Bai ?; Jiaclii 
Bai (1886). 8 AIL, 462 and in Bam Nath v Badn Narain (1896), 
19 AIL, 148 (B.B.) and in Mushtaq Ahmad v. Amjad Ali, 19 AIL, 
oil, file Couit liGui tliat ^^licrc tlie sliaic sold to tlio straii^Gi was 
stated in the sale-deed then that share is alone to he pre-empted 
on proportionate payment of the price, but wheie the sale-deeed 
dnos not specify the share purchased by the stranger, then the 
co-shaicr-x endec is to he treated in the same position as the 
stranger and the clnnn is to be decreed against him also. How- 
01 er under sectmn 45 of the Tiansfer of P.opeity Act co-venclees 
aie pio.^umed to lie equallv iuteiested in the property sold and 
hence it may lie argued that the claim of the pre-emptoi shciuld 
be decieed to that e.vtent only and not against ibe%(^sbf?re™Xe: 
'Wilson, p. ,388; Tynbji, pp. GG7 and G92. 


eence, 


. T PrmPiplc of equitable acquies- 

Hull IS, a person (co-sliaicr-vcndeo) cannot SaS tie 
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However if tlie person joined as co-plaintiff is not 
a stranger and is one entitled to pre-empt the property 
and belongs to the same category then the suit is perfectly 
lawful.'^® 

After the pre-emptor has obtained the decree’'^ then 
the pre-emptor may sell the property to a third person 
who may deposit the purchase-money in Court. But such 
a transaction may give rise to a fresh cause of action to 
other pre-emptors. 


pre-emptive right vliich he has himself violated, by associating 
himself with a stranger Bhawani Prasad v. Damru, 5 AIL, 197 ; 
2 A.W.N., 217 ; Rahima v. Razzaq Ah, 21 A.L.J.R., 184. in 
All Ahmad v. Rahmat Ullah, 14 All , 195, 12 A.W N , 42, the 
pie-emptor had joined the mortgagee as co-plaintitt’s in the suit 
for pre-emption the suit was dismissed in toto (vide also Rajoo v 
Lalman, 5 AIL, 180) Is it possible for the pre-emptor to strike 
out the name of the stranger associated with him in filing the 
suit? It is submitted that his error could be rectified in the 
Court of the first instance, but not afterwards in the Appellate 
Court. Under 0. 6 , R. 17 of the Civil Procedure Code the Court 
has power to amend anj’ pleading The Allahabad High Court 
has however maintained the view that amendment of the plaint 
cannot be allowed. Bhupal Singh v Mohan Singh, 19 All , 324, 
17 A.W.N., 72 But vide Karan Singh v. Muhammad Hussain, 
7 AIL, 860, which favours the correct view The Punjab Chiet 
Court allowed the names of stiangers to be struck out. P.R , 
Ko. 83 (1898); P R., No. 29 (1894), and also No 102, P R., No 
94 (1895); and P.R., No. 19 (1898) 

The Punjab Chief Court has also held that if the pre-emptor 
has merely entered into agreement with a stranger as to what he 
will do with the property after decree simply in order to raise 
funds to meet the litigation expenses then he does not forfeit his 
claim to pre-emption. P.R (1898), No. 19, P.R (1896), No 
87, P.R. (1902), No. 10. 

Chotu V. Husain Baksh, 13 A.W.N , 25 

If two persons equally entitled to pre-empt file a suit and 
one of them withdraws then the other may lawfully pre-empt the 
whole property. Udey Ram v- Maula, 5 A.W N , 189. 

Where the vendee 19 a total stranger then the right against 
him is not lost owing to the fact that the pre-emptor has joined 
with him persons, who have different rights inter se Sheoraj Singh 
V. Naik Sahai, 41 AIL, 423; 17 A.L J.R., 391. 

76 Ram Sahai v. Gaya, 7 All., 107, where a pre-emptor 
alienated his share pending an appeal, held it cannot affect 
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27. The right of pre-emption does not arise in favour 
of a person vdio has a mere expectancy of inheritance, or 
has any kind of contingent interest or any right falling 
short of complete ownership, however the property y 
reason of which the right accrues may not be in the posses- 
sion of the pre-emptor nor is the right of pre-emption affect- 
ed if this property was already mortgaged to a stran- 
ger 

28. If the pre-emptor previous to the decree of the 
Court sells the property by means of which he derives his 
right of pre-emption, then his right is thereby invali- 
dated That is, the pre-emptor must retain the pre-emp- 
tive cause at the time of the sale, and at the time of the 
institution of the suit and till the decree of the Court of 
first instance If the pre-emptor has sold the property 
reserving for himself a condition of option then since his 
right in the property is not absolutely extinguished the 
right of pre-emption remains intact, during the time the 
option has not become absolute.’^ 


Ills riglit Sakina Biln V. Amiran, 10 All, 4T2; 8 A.VV.N., 
177; Biln r. Akbar All, 21 A.W.N,, 183; wbeie tbe pre-emptor 
sold liis decreed sliare, to raise funds to pay tbe purchase money 

Gokul Chand r. Bam Prasad, 9 A’.W K,, 127, Uinar Lai 
r. Jai Lai, 18 All., 382; IG A.W.B , 112. 

78Bayal, p. 396; Wilson, p 388; Tyn^Ui, P 69G; Abbasi, 
p. lUo. 

It is submitted that in British India the first Court is 
equivalent to the Kazi’s Court, hence the first decree is important 
and therefore if subsequent to the decree the pre-emptor’s right 
18 extinguished, it does not affect the property pre-empted The 
same vieu- would apply if the pre-emptor’s right is ex^inguisS 


appeal {vide Lmrao t. Lacliman 22 A L J <« t i i 

the suit, and the date of the first Court’s decree.” ^ 

„ ^ lli5snjn v. I'linTi q9 aii ro*r 

ftflor the l)re-eiin)lm luul tiled iho ^ > 
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If the pre-eniptor has sold an undivided part of the 
property which gives him the right of pre-emption then 
also his right of pre-emption is not invalidated, and again 
if he sells a divided share but not the adjoining part next 
to the subject of pre-emption then also his right is not 
invalidated, but if he has sold the adjoining portion then 
his right is invalidated. 

29. (i) If the vendee died, the property can be 

alienated or taken by the creditors of the vendee, but the 
right of pre-emption is not invalidated. 

(ii) If after having sold a certain property the vendor 
died the right of pre-emption is not invalidated. 

If the vendor was suffering from Marz-vl-maut, 
death-illness when he sold a certain property, and he had 
no other property, then his legal representatives accord- 
ing to some jurists cannot claim pre-emption with respect 
to the property sold, and according to others they can on 
paying the value of the property, but if the deceased left 
some other property also then there is a consensus of opi- 
nion that his legal representatives by reason of the inherited 
property have the right of pre-emption®® 

(iii) If the pre-emptor died before he perfected his 
title, by obtaining possession of the subject-matter of pre- 
emption, or by judicial decree, then his right under the 
Hanafi Law is thereby extinguished,®^ but under the ShafiH 
Law and the SJd'a La^v®® it passes to the pre-emptor’s 


owners of different nialials and thereby the pre-emptive right was 
extinguished before the decree, the suit therefore failed. 

According to Imam Abu Hanifa in all cases the legal re- 
presentatives have no right to pre-empt the property sdd. 

81 Sircar, T.L.L. (1873), p. 531 ,- Wilson, p. 401 ; Abbasi, 
p. 108; Tyabji, p. 692; Kathalay, p. 124; Dayal, p. 396 

The Code Civil Ottoman, Art., 1038 adopts the Hanafi, %dew. 

82 Baillie, Part II, p 190 ; Querry, II, p 285 , Secs. 89, 90 ; 
Wilson, p. 464. 
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X X- Tf nr>r»paTci that the Haimfi view has not 
ST“by 2e IX High Court » uud tbe AButo- 
bad High Court has applied it subject to certain res 
tions^’^It IS submitted that under Anglo-Muhammadan 
Law the right to sue survives to the executor and adminis- 
trator according to Sec 306 of the Indian Succession Act 
XXXIX of 1925®' 

30. (i) If the pre-emptor acts as the vendor’s®'' agent 

and sells the property lor him then he has no right of pre- 
emption in respect of the same property. But if he acts 
as the vendee’s agent then he retains the right of pre- 
emption.®^ 

If the pre-emptor acts as a zamin, surety, guarantee- 
ing vendor’s title then he forfeits his right to pre-empt 
the same property If the pre-emptor becomes surety for 
the payment of sale-consideration by the vendee he forfeits 
his right of pre-emption 


Under tlie S/ii‘a Lavr the right is inheritable among all the 
heirs in proportion to then shares of inheritance, e g ., — a Slu'a 
Muslim dies after filing the suit for pre-emption and leaves a 
wnlow niul sou. Then if both claim pre-emption the property 
vill he divided in the ratio of 1|8 to 7/8. 

In Sajjad -liaul Hiifisain, 3G Bombay, 144 (1911), the pre- 
emption was claimed niulei the Muslim Law and the Court held 
that section 89 of the Probate and A dm mi strati on Act, 1881, has 
superseded the llanafi Lav vide also Sitaram, 41 Bombav’ G3fi 
(1917), P.C. ’ 


^ Muhammad Husain v. Niamut-un-mssa, 30 All., 88 (1897). 

^ Indian buccession Act XXXIX of 1935 has repealed 
the Probate and Administration Act Y of 1881. 

** It is obvious that the lendor cannot claim pre-emption in 
respect of the propel ty sold by himself. ^ 

^ Bohra Ganga Piasad u. Pooian (1928), 2G A L .1 IL 89- 
Ganp Prasad vas the Ji/nU,Uir.'am of the vendor and tool ifnrt 

iSrt. ;; 'ir*- 

assunimg tbat Gatiga l>rasad has dison-iKfi Held 

empimfr the sale lo the vcmW B 

dmjuaUfied himself from resisUnn a f«dow that he lias also 

lam after he has piuSasera'pait ?riho^pnfpeu“’’^'"'‘ 
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(ii) If the vendor had contracted to sell subject to 
the option of a third person, and he confinned the sale, 
then he is like the vendor and is not entitled to claim pre- 
emption, but if the vendee stipulated the option of a third 
party who confirmed the sale then his right of pre-emption 
on that account is not invalidated. 

(iii) If the Muzarih partner sold a house from the 
partnership property and if the Ruh-nl-mal partner is its 
pre-emptor then he cannot pre-empt that house But if 
the Mnzarih partner sold a house which does not belong 
to the partnership property then the Rvh-'id-mal partner 
has the right to claim pre-emption.®® If a Muzarih partner 
had purchased a house from the partnership’s fund, and 
the Riih-vl-mal partner purchases another adjacent house 
for himself then the Muzarih partner is entitled to pre- 
empt that house. 

(iv) If the Mufawiid^ partner sells his own house then 
his co-partner is not entitled to pre-empt that house and if 
the Mufaunz partner surrenders the right of pre-emption 
then the surrender is deemed to be valid as against his co- 
partner. 

31. If the pre-emptor possesses different rights of 
pre-emption, that is, supposing he is a partner and a neigh- 
bour, then the extinction of the right in the capacity of 
a partner does not extinguish the right of a neighbour 

32. The lawful guardian or the father of the minor 
or the guardian of a person of unsound mind may lawfully 
demand pre-emption on his behalf or he may relinquish the 
right. If he does not do so then the claim is barred abso- 

Mnzarih means a partner who applies his_ personal labour 
anl Rnh-nl-mal means a partner who sxipplies his capital in the 
partnership. 

® Mtifatmz is a partner who has contributed an equal amount 
to the partnership fund and is held responsible for his co-partners' 
acts 
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lutely and caimot be set up again by the minor on coming 
of a^^e or by the insane person on recovering his I’^^so ^ 
According to some jurists if the lavjful guardian of t e 
minor purchases some property on behalf of the minor, 
and happens to be the pre-emptor of the same property 
also, then his right of pre-emption becomes void, but ac- 
cording to few jurists he can exercise the right with the 
permission of the Court 

Under the Bamfi Law, if the father purchases a cer- 
tain property for his minor son and happens to be the pre- 
emptor of that property also then he could pre-empt it 
for himself, but according to Immi Zafr, the father for- 
feits his right of pre-emption. 

And similarly if the father purchases a certain pro- 
perty for himself, and his minor son happens to be the pre- 
emptor of that property then his minor son on attaining 
majority (puberty) cannot pre-empt the said property, but 
if a person sells bis own property then his minor son 
pre-emptor, on attaining majority (puberty) may lawful- 
ly pre-empt the property sold” 

If a woman gives birth to a child within six months 
from the date of the sale transaction, then such, a child 
may claim pre-emption by reason of the property he in- 
herits on birth. 

33. The vendee has die right to retain the pro- 
perty until he receives the purchase-money from the 
pre-emptor, and assuming that the vendor is in posses- 


M AliLnsi. p. 108; Tynlui, pp. 310 and 687; Payal, p 395 

^ c«! 

in Britisl? India!^' whether all this lav would he applied 
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sion lie may also retain the property until payment of the 
money by the pre-emptor. 

34. (i) If the vendee has made improvements, alter- 

ed or erected a building or planted trees on the land then 
the pre-emptor has the option to cause the building and 
trees to be removed or if the removal be found to be injuri- 
ous then he may take the land with the said improvements 
on payment of the value of the materials’^ only 

(ii) If the vendee has improved the property by en- 
graving, drawing, painting then the pre-emptor must pay 
for the improvements or forego his claim altogether. 

(iii) If the vendee has cultivated the land then the 
pre-emptor must wait until the crops are ready, and there- 
upon the vendee must remove the crops, and the pre-emptor 
may then pre-empt the land at its value 

(iv) If the vendee or a stranger destroys the whole or 
any part of the building then the pre-emptor is entitled 
to take the property on a proportionate part of the origi- 
nal sale-consideration or he may forego his claim altogether. 
The vendee is entitled to keep the materials for they are 
not appendages of the site any longer.” 

35. If the subject of pre-emption is completely des- 
troyed by some supernatural calamity, A fat Samaviyah, 


92 Ameer Ali, Vol. I, p. 730; Tyabji, p. 721; Abbasi, p 105. 

According to the Code Civil Ottoman, Art. 1044, the vendee 
is entitled for compensation in lieu of improvements. The Egyp- 
tian Act of 1900, Art. 10 draws a fine distinction between im- 
provements effected befoie and after the demand of pie-emption. 
In the former case the vendee is entitled to compensation, in the 
latter case the pre-emptor may ask the vendee to remove them, 
but if he elects to keep the improvements, then he should pay 
for them Andre Marneur’s La Chefa, p, 139 According to 
the Maliki Law it is essential that improvements should be made 
in good faith in order to entitle the vendee to receive compensation ; 
compare also section 61 of the Transfer of Property Act IV of 
1882 (Wow amended by Act XX of 1929 .) 

92 Ameer Ali, Vol. I, p 732; Dayal, p. 391, Abbasi, p 19b. 
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vis major , by fire, ftood and tempest, then the pre- 
emptor is to pre-empt the^property in its present condition 
on payment of the original sale-consideration or forego ms 
claim altogether. Hovrever if a part of the property ivas 
destroyed and the vendee removed the materials then a 
portion of the sale-consideration will accordingly be re- 
duced. 

If a building be swept away by an inundation then the 
pre-emptor may take the land at its original price. 

36. If the pre-emptor in possession of the pre-empt- 
ed property makes any improvements or erects a building, 
and it afterwards appear that the vendor had no title to 
pass to the vendee and thereby to the pre-emptor himself, 
then the pre-emptor is entitled to recover the price paid 
from the vendor, and according to the Shafi‘i Law from 
the vendee as it is paid to him always, but he cannot re- 
cover the expenses incurred in making improvements or 
erecting the building.” 

According to the Fatawa-i-Alamgin if the pre- 
emptor discovers a defect, but retains the property then 
he is entitled to recover compensation, for the 
loss sustained, from the vendee provided he had pre-empted 
the property by the order of the Court The vendee will 
recover the amount from the vendor. 

37 All transactions done by the vendee in possession 
affecting the propertj^ are voidable at the instance of the 
pre-emptor. The pre-emptor is to take the property as 
it stood at the date of sale.” 


” Aineei Ah, Yol. I, p T32, Dayal, p. 390; Abbasi, p. 100. 

- Ameer Ah, Yol. I, p. 731; Dayal, p. 390. 

” Amcor .U,, Yol. I. p. 732; Dnyal, p. 390; Ahha.i, p. 10«. 
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The right of pre-emption is not affected the parties 
dissolving the sale after it was finally completed®^ 

38. The pre-emptor becomes the owner of the proper- 
ty when he takes possession of the subject-matter of pre- 


by the vendee. In a suit fov sale upon the mortgage — held that 
the vendee’s right as a purchaser is subject to the pie-emptor’s 
right of pre-emption and that the vendee cannot defeat the pre- 
emptive right bj^ subsequently mortgaging the property so as to 
force him to take the piopeity subject to the mortgage 

A pre-emptor made the demands of pre-emption Subse- 
quently the A'endee transferred the property to a third peison 
Held that the subsequent sale must be deemed to have been elfected 
subject to any rig-ht of pre-emption in force by the plaintilf. 
Muhammad Abdul Eahman u. Muhammad Ayyub Khan, 22 
A.L.J.E., 817 (1924). 

Where the vendee transferred the property to one of the 
two rival pre-emptors it was held that the doctrine of lis •pendens 
was applicable and the other pre-emptor was entitled to pie-empt 
a one-half share of the propeity on payment of one-half of the 
consideration. Bhagwan Sahai v. Nanak Chand (1927), 25 
A.L.J.R;, 479. Where the purchaser acquired the status of a 
co-sharer pendente hte, held the plaintiff was not deprived of his 
right to pre-empt — Rohan Singh v Bhan Lai, 31 Ail., 530 The 
right of pre-emption was not affected where the contract was dissolv- 
ed. Bhodo Mohamed v. Radlia Churn Bahi, 13 W.R., 332. 

Where after the institution of a pre-emption suit the vendee 
sold the propeity back to the vendor held that the pre-emptor was 
entitled to pre-empt the property. Tota Ram v. Gopal Singh, 
IG A L.J.R., 505, Kidai Nath v Bankey Bihari, 11 I.C., 645 , 
Imami v. Allah Diya, 40 I.C , 7G7. In Raj Narain v. Duma 
Chand, 32 All , 340, it was suggested (p. 343) where there has 
been a re-sale hy the original vendee the pre-emptor must claim 
to pre-empt both sales. However in Sheo Charan Singh v Bhikai 
(1911), 14 O.C., 156, it has been held that a re-sale to the vendor 
before the institution of the suit defeats the right of the pre- 
emptor. But under the Muslim Law the demands having been 
made the right of pre-emiition cannot be defeated, provided of 
course that the vendee had taken possession of the property under 
the original sale. And happily the same Court in Manna Singh 
V. Behan Singh (1916.), 19 0 C , 183, overruled 15 O.C., 15G, 
citing S.A., No. 191 of 1914 appended to the judgment. In S A 
No. 191 of 1914, pre-emption was claimed in respect not of the 
first but of the second sale this view is also in consonance with the 
Muslim Law. Manna Singh’s case is an authority for the proposi- 
tion that once a right of pie-einption has accrued it cannot be 
defeated by subsequent acl of the vendee, except by the act of tlie 
pre-emptor or barred bj' the Law of Limitation. 
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emption either with the vendor’s or vendee’s consent or in 
pursuance of the decree on payment of the purchase- 
money The vendee is in the meantime entitled to retain 
the income and fruits of the property In case an appeal 
is filed by the pre-emptor then his title is perfected from 
the date of the decree of the highest Appellate Court.®« 

39 The right of pre-emption is defeated by various 
devices® the best device is by the vendor reserving to him- 
self a narrow strip of the land or house adjoining to that 
of the Shaft -i-jar in question. However even by this 
device the right of Sha>fi‘-i-sha/rik or khalit is not defeated 

40 When the Court decrees a claim to pre-emption,’®" 
It shall fix a day on or before which the pre-emptor 


opinion that thrvenTee ^wa^eiititied to^tl^^’ Mahmood, J. was of 
the date when the nre-emntnr profits accruing up to 

ill accordance vith the terms of thTdcCTer^^ThT Property 

cd by the Privy Council in Deonandon D 7®''’ ""'^4 aPProv- 
Chaiidhri, 44 Ind App 80 a ? ^^amdhan 

case muler a Subordinate Judge’s decree In this 

possession fioni 1900 to 1904 °TIi/S Pre-emptors were in 
and the ongmal vendee Larnedn!? 



. irap^p^ars^VatT'’ P" ^4; 

Tlie Civil u "" 

XX, Pnle 14"^^ Code of rjog ^^st Sol l 1 

0) Where the r Sal^adulo, Older 

s « If™ St?; ? -option i» 

(») Tooit; r< . V ' t ""■■''‘"f-P-OMy 
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shall pay the purchase-money, together with costs, if any, 
decreed against him. And the defendant shall deliver 
possession of the property to the pre-emptor, but that if 
the amount decreed is not paid, the suit shall be dis- 
missed with costs.“^ 

In case of rival claims to pre-emption, the Court shall 
direct equal distribution of property in favour of pre-emp- 
tors of equal degree, and if there are pre-emptors of the 
lower degree then the claim of inferior pre-emptors shall 
not take effect, until the pre-emptors of the higher degree 
have failed to comply with the terms of the judgment and 
decree. 


(b) direct that on payment into Court of such purchase- 
money, together with costs (if any) decreed against 
the plaintifiF, on or before the day referred to m 
clause (a) the defendant shall deliver possession oi 
the property to the plaintiff whose title thereto shall 
be deemed to have accrued from the date of such 
payment but that if the purchase-money and the 
costs (if any) are not so paid the suit shall be dis- 
missed with costa. 

(2) Where the Court has adjudicated upon rival claims to 
pre-emption the decree shall direct — 

(а) if and in so far as the claims decreed are equal in degree 

that the claim of each pre-emptor complying with 
the provisions of sub-rule (1) shall take effect m 
respect of a proportionate share of the property in- 
cluding any proportionate share in respect of which 
the claim of any pre-emptor failing to comply with 
the said provisions would, but for such default, have 
taken effect ; and 

(б) if and so far as the claims decreed aie different in degree 

that the claim of the inferior pre-emptor shall not 
take effect unless and until the superior pre-emptor 
has failed to compl 3 ' with the said provisions. 

Money paid by the pre-emptor is considered no longer to 
be .his money and so it cannot be attached by his creditors 
Abdus Salam, 19 AIL, 256 (1897). In Najib Khan v. Shiva 
Gopal, 11 A.L.J.E., 668, a creditor of the pre-emptor took away 
a part of the money deposited in court. However in tins case 
the fact of removal made no difference; it did not prevent the 
pre-emptor from taking possession of the subject-matter of pre- 
emption. 

P. 0 
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The pre-emption decree m virtue of the terms imposed 
on the pre-emptor becomes a decree in favour of the defen- 
dant rvhen the conditions imposed are not complied with, 
and it becomes final if the time allowed for preferring an 
appeal has expired^® The pre-emption decree is a purely 
personal one and cannot be transferred.^ 


A pre-emption decree required tlie pre-emptor to deport 
the amount to the credit of the vendees ivithin 30 days 
money iras paid out of Court but the vendee certified in Court 
about payment. Held that this was sufficient compliance with the 
decree Sukhpal Singh %. Abdur Rahman, 19 A.L -I R., 493 
(vide also Ram Lagan Pande <». Muhammad Ishaq Khan, 18 
AL J.E., 1G2; 42 AIL, 181). 

Gopal Has v Mamman Kunwar, 5 A.L.J.R., 136. 

In Hirdey Harain v. Alam Singh, 16 A.L.J.R , 892; 41 
All,, 4T, it was held that after the decree becomes final no time 
for payment could he extended hy any Court 


i®Tyahji, p. 718; Kathalay, p. 697. 

The property pre-empted is however subfect to the encum- 
brauce to which it was subject when sold by the vendor. Teipal 
V. Girdhari Lai, 30; All , 130 (1908). 

However the pre-emptor is entitled to mortgage the property' 
after the decree to pay the price. Bela Bibi v. Akbar Ali (1901), 
t All., iiO. lie can also sell the property permitting the vendee 

7°(rfJc also^sGc! S)*! 


IRI f 5°^ execution of the pre-emption decree — ^Art 
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FATAWA-I-'ALAMGfRr 
KITAB-AL-SHUF‘A, COMPRISING 
XVII CHAPTERS 

CHAPTER I 

On the explanation, conditions, quali- 
ty AND EFFECT OF ShUf'a 


l>e( ( 
tiLUj 

I 8 I 
cs^ c'-i tSdJi 

(S* 

'~ is***^/***^l ^aASSuo 
Lv| ^ — t* 

AJic gl^Li 

^*^|yo ^ jlo^UJl 
bLouj yS^ Le^l 
Uj SXmJI v^SSo 

itscJuaJ f y 
x-U9y)|^ 

X*A^La Ai».| ^1 

(iLUj 

ySS> bo xJOe 

^gA*J0 (•jX*j| lOLi 
tXikl yXi jlo^lxJt 
tXjkUljl bo|^*a^J| 
y\ 


1. As regards tihe explanation of 
Shuf'a: In Law SMif‘a (pre-emption) 
signifies a right to take possession of a 
piece of land sold for the same price as 
has been paid by the purchaser. The 
is according to iho^Muhit of Sarakhsl. 

2 The conditions : (a) There must 

be a contract of exchange or a sale or 
what is equivalent to it, otherwise no 
right of pre-emption arises. So that 
the right of pre-emption does not arise 
out of a gift hiba : charity, Sadaqa in- 
heritance, and bequest wasiyyat, because 
to pre-empt a property means acquisi- 
tion of some property which was under 
the ownership of its previous owner, and 
the pre-emptor cannot acquire property 
in case of hiba without return, for even 
if he desires to take it by paying the 
price, then still he cannot do so, because 
its owner did not acquire the property 

by paying any value and likewise the 
43 
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pre-emptor cannot take it free of price, 
jj xjjo because no force can be exercised in case 

viLLxj of voluntary gratuitous transfers, 
tabarru‘. Hence it is not lawful to take 
' ( 5 ^ the property in contracts where there 
I exchange But if the gift be one 

yjcy^\ ^ condition of return, Hiba-bi- 
y bajLftjjjb Sliarttl-'iwaz, and possession has been 
mutually interchanged then the right of 
0^1 prs-emption arises But if possession 
kwut has been taken so far by one of the 
yiy slU| parties only, then according to our three 

ui mams, no right of pre-emption arises 

x-ojxi jJ ^ person donates some property 

l^l <5 viBlo without any condition of return and 

'2’s‘ij, otter 

u4dU0 exchange for it to the donor, 

<^l^ere is no right of pre- 
e^ption m either property (this is Hiba- 
But pre-emption arises 

5';^’ 5I a property received by way of a 

Xf’w’f" Tr“T ™ matter 

i '™o after ae- 
.IXjj ^ denial of the claim, 

s*xJ| ju ooce was observed with regard to 
^1 «B admission or denial. In the same 
“ 1 ' vf ‘''0 o'ght of pre-emption arises as 

ilf M '“Womrded for, when 

- oolmowledg- 
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JXo UtXjf when the composition takes place after 
denial of the claim, here the pre-emptor 
in establishing his claim acts in the 
position of the plaintiff, and if he brings 
^ jvCsaJf^j^ icj^Cu, witnesses to beajr testimony, or if he 
vijj^ demands an oath from the defendant 
who refuses to swear, then the right of 
pre-emption arises Similarly in a 

^-CaJf Jju where a composition has taken 

jjjj^ ^ place owing to the fact of silence with 
“lyw' 1 ^;,, claim, no right of pre- 

j ^ emption arises, the hukfti effect, of pre- 

jggg place where the 

shart is absent; hence a doubt in 
the existence of cause nullifies pre- 
xxk*j y emption. And if the property in lieu 

(jti of composition is profitable, then the 

ij-c ^-LaJ| property compounded for is not subject 
JS' pre-emption whether the composition 
is after an acknowledgment or denial 

j> 

iijl x>Aiu Qf ^jje claim But if the plaintiff and 

the defendant have compounded and 
^_5 ^-h*aJ| agreed that the plaintiff would take the 
^ disputed property and that he would 

viUx give another property to the defendant 

in exchange for it, then if this composi- 
JLJU dUf ii-d^Ux tion has taken place after the denial of 
iJjo ^ claim, then pre-emption is due on 
i:>* |6| U gaeh of the properties in lieu of the 

price of the other. And if the com- 
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Uw position was after an acknowledgment 

of the claim then the composition is not 
y}^ valid and no right of pre-emption arises 

j^i. in either of the two properties. 

uoLaEII . o • i!| There must be an exchange of 

property for property. The efiect of 
condition is that if a crime for 
which the punishment is qisas retalia- 
y k*AdJ| tion is compounded for a property no 

pre-emption arises in such property, but 
»L<JUJ yo If Ufi ^ composition is made by a property 

^ crime, punishable with fine, then 
jwU tXxc jui A property is subject to pre-emption 
«>UUJ| one should emancipate a 

Uc UaJi composition for some property, 

is no right of pre-emption in such 

ic=>yl| 

thing sold must be 'Aqdr or 
.ljuJi ojJi equivalent to ‘^Ifjfar whether 

*jLJi »n ii^ be divisible or indivisible, as 

^ ^dl,) a bath, a miU, a well, a canal, or a stream 

r r" and small houses, but on other things 

besides these no right of pre-emption 
;^:sv,Misy:o^y arises. 

^,UU W) There must be an entire cessation 
., 1 ^ ^ ®«M’s right of ownership in the 

object of sale, and when it does not 
f” “stonce, when an opHon is 
0*1' , iOiiJi “"w. there is no pre- 

™Pt>on, but, when the option drops, the 
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right comes into existence However, 
is^ ^ ^ iUiuiJ! the right of pre-emption arises when 
the option is reserved by the vendee, and 
xJ juAii iU such IS not the case when it is reserved 
by both vendor and the vendee If the 
vendor should stipulate for the option 


gJ SJUUw 


sjUsJl gJ :iU ^ exercised by the pre-emptor then 

if hatter would have no right of pre- 

^ 15 * emption whether he confirms or dissolves 

the sale. The proper course for him in 

such a case would be neither to confirm 

nor dissolve the sale but allow it to 

Uj> jj absolute by lapse of the time of 

j| right of pre-emption 

■ */ -5 • • would accrue in his favour. The options 

of (defect and inspection do not prevent 

y the right of pre-emption from coming 

iU ^LJ| into existence. 

y."v h (fi) There must be a total cessation of 

, . . all rights and interest of the vendor. 

LjxU H, fiX^a 

, ^ Therefore there is no right of pre-emp- 

oLCo Lsj^Assua vendee who purchased by an invalid 

sale subsequently sells it by a valid sale, 
^^bL0tXi».|oU/y;| thereafter the pre-emptor appears, then 
UocXi.! he has the choice to take the property 

cjj cm the first or the second sale, and if he 

J^ul| ^bU>tU>f pre-empts the property on the second 

0I5 i:i-*ilb j^( sale, it would be at the price fixed, but if 

div}J^:^|^bjji>| he takes it on the first sale it would be 
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|»^ 

(JOabJI 

^ lo^.^aAJl^(Jd^U 
Jxsill IDjo Xt 

o 

IS-*' 

I ^jIwjL=» 
\d^\J ®|^ U^f 
ciuJo 2U I 

oojj y ^ 

viJJLiO LjJuOj 

0j». b ^5jJ| 
jJ X*Ai iVi s*A£j( 

^lou 

g^U^L, 

b ^IiXj 
^|(Xj *>1^1 

^ Li^JLx^ 

)y^ 

tXic ^ASJ| 
RcJja>! R^.,so 
jJt£jtX»aj RajuJI 
^2*^1 yo 

'>3^1 is^ 

\0\J Ki^ 

^ yCj \ 

Cf^ss-yUi^ 


the market value of the property when 
its possession was taken; for the pro- 
perty sold by an invalid sale after tak- 
ing possession is like usurpation of it 
This IS according to the ’A si. 
According to ’Imam Abu Hanifa if a 
person buys a land under an invalid sale, 
thereafter builds on it, then the right of 
pre-emption accrues, whereas, the two 
disciples hold that no such right arises 

(f) At the time of the sale there must 
be milk ownership of the pre-emptor in 
some property by reason of which he 
claims the right of pre-emption, the pre- 
emptor has no right by reason of a 
mansion of which he is merely an 
occupier whether a tenant on hire or on 
‘anat nor will he have the right or pre- 
emption if he had sold this property 

lifore this transaction, nor if he has 
converted it into a sasj'if, 

(g) The mUk ownership of the pre- 
craptor must be established, at the time 
of the denial of his claim, by means of 

tote tentamounts 

the " o* tto right. If 

the vendee denipn tLo 

hootebyreason V 

founded, r ; ”"' - 

empt until he InTpr^'T! 

lias proved his title. This 
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tXxkb xJ is according to the views of ’Imam Abu 

jvAAj XxiiJb Hanifa and Imam Muhammad and one 

5^|o L^S of tihe two reports of Abu Yusuf also 

ItX®^ mentions the same view 

(h) The subject of pre-emption should 
not be the property of the pre-emptor, 
Jit the time of sale, if :t is so there is no 
l)re-emption at all. 

iXLe (i) Tt is necessary that there should 
(d ool^' ^jb «xJ| be no acquiescence by the pre-emptor, 
vio in the sale or its effect, either expressly 
^ ^J| or impliedly. If he acquiesces in the 

jl ^b sale or its effect, say by his having been 

emploj'ed by the vendor to negotiate the 
^JU Xiib the sale, and he acts accordingly then 
xXsso ^^b he has no right of pre-emption Simi- 
ub larly when a partner sell a 

house from the partnership property. 
Us and if Rahhd-mal" partner is its pre- 

viJUAT^ xJ emptor by reason of his adjacent house, 

fb 16! then he has no right of pre-emption 

JU l^jo whether there is profit in the partner- 

JUJl ship or not. • 

(j) ’Islam, on the part of the pre- 
tty si emptor, is not a condition for the 

^ yuJi establishment of the right of pre-emp- 


1 

2 


Muzanb means a partner who 
Rabbul-mai moans a partner 


applies his person’s labour, 
who supplies his capital m 


the partnership. 
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V_>J^ jJ ifl^AWj 

Uas sxtXJl 
1 <3J 1 ^ 

jJjj. \dS' y 

j ji-J ( jljjix] I ^ 8 ^ 

is^AAAj iJ I I ^ 
MAwJ| 

1 Jijl ywjJ I J 

U>i|^AaSvJ I I I 

sAft j| 

'■^yaXi (cDJt JuJ^ 
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di>!i!Li L^AftAfl 
•■^y^ xiy^ JUtAiJb 

i^y-wUe JXs t|(X3CAAC 

lyi ySXi isjJ. 


tion, so that Zimmts, non-Muslims, are 
entitled to exercise the right hetween 
themselves and as against Muslims; 
similarly free birth manhood, wisdom, 
puberty or justice, are not requisites of 
the right of Shuf‘a for slaves mazuns, 
mukdtihs, half-freed women, minors, 
insane persons and Ahl-baghy dissenters 
all are equally entitled In case of 
minors when the right accrues in their 
favour or against them, the suit would 
be filed by or against their lawful guard- 
ian who administers the estate, having 
been appointed by the father as his exe- 
cutor or by the great grandfather as his 
executor, or by the Kazi or his successor 
as admmistrator This is according to 
the Baddyi'. 

(h) The effect of is that acquisi- 
tion bj pre-emption is considered as 
a purchase ah initio so that all that is 
miplied in favour of the vendee without 
stipulation, as for instance, the right of 
returning the property under the option 
m inspection, is equally established in 
favour of the pre-eniptor, and whateveris 

not deemed to he in favour of the vendee 

^'ithouthis stipulating for is likewise not 
OBtabhshed for the pro-emptor. This . 
"^^ording to the Khizdvat-^U-mufm 


IS 
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(1) The effect of Shufa is to legalise 
the demand of pre-emption on the ascer- 
tainment of the cause and to confirm it 
after demand and to establish the right 
of property in virtue of the decree of 
tfie Kazi or by the consent of the vendee. 
This is according to the Nihai/a. 


.3. Tiie jurists hold that moveables 
are not fit objects of pre-emption by 
themselves, but they become fit objects 
as accessories to the ^ Agar ; and that 
such objects as mansion, vineyards, and 
otiier kinds of land are fit objects of 
pre-emption absolutely* The right of 
pre-emption arises on lands which are 
objects of property, so that when the 
Imam takes possession of lands for the 
Bait-iil-mal, or public treasury, and has 
given them up for mueara^at, cultivation, 
to people -who have built upon them, or 
have planted trees, or have filled them 
up with tiirdb, mud and sand, brought 
from their own lands, and afterwards 
Bold the buildings or trees; the sale of 
the lands being unlawfful, and tlie sale 
of the buildings being permissible, there- 
fore there is no right of pre-emption in 
the buildings and trees. And similarly 
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the sale of lands miyan-dViiyat which 
are ploughed and cultivated by farmers 
15! is not lawful. And it is according to 
Lyujii chapters of ’Adab-vl-qdzi of Imam 

^ )!r^ ^ IChisaf's Book of pre-emption that right of 

vjLvascU pre-emption accrues by reason of milk 

ob ownership only , hence if a mansion 


Uil j -was sold by the side of a loaqf property 


vlUJi 

^^^lL»Ai>b 
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the wdqif would have no right; nor 
could the muiawalU pre-empt the sale. 
This is according to tlie Fatawct-i-Kafiyah 
of Abu’l-Lais. And according to 
the Muhit if a mansion was made 
tcaqf for the benefit of a private 
individual then also he lias no right of 
pre-emption by reason of the loaqf 
property. Hence if a person owns a 
house on the iragf land, the effect is that 
he has no right of pre-emption. And if 
be sells the bouse, then his neighbour 
also has no right of pre-emption. This 
is according to the Sirajiifya, According 


jwAj to the Tajrid those ‘a^dr waqf 


wAi. y 
<Xve eUo 
^1 \Sf. 

^ IdT jgS 

(jcycHySj M^baJl 

LfP^S-J tfiOUO 


endowments whose sale is unlawful, are 
not subject to pre-emption oven according 
to those who hold their sale lawful. 
This is according to the Khula?a. If 
a person purchases a house, but has 
not taken possession of it meanwhile 
another adjacent house is sold, then he 
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iias the right of pre-emption. This is 
according to the MxihU of SaraJcIisl. 

4. Tliore is no right of pre-emption 
in a house assigned to a woman as her 
dower or in a house given in lieu for 
tiic emancipation of a slave. This is 
according to the Taht/hi. If a man 
marries a woman M'itliout specifying any 
dower, and then gives to lier a mansion 
in exciiangc for her mahrul-misl^ dower 
of her equals, then the mansion is liable 
to pre-emption. But if he were to marry 
her and specify a mansion as her dower, 
or if the mansion is taken possession 
of in relinquishment of her right to 
dower, the mansion is not liable to pre- 
emption.* This is according to the 
Khizd/iatul-nmftm’ If a man marries a 
Avoman for a specified dower, and thereafter 
gives her a mansion in lieu of the dower 
then the right of pre-emption arises in 
the mansion. So also if he marries her 
without any specification of dower, and 
some dower is subsequently fixed by the 
Kazi, and a mansion, is given to her in 
lieu of her doAver, the right of pre- 
emption arises in the mansion. This 
is according to the Mtihli- If a person 


' This is the ease of Hiba-bil-'iwaz and therefore there is no 
pre-emption. 
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6^3 marries a woman for a house (as her 
iU LiJ| dower) on the condition that the woman 
^ would pay him 1000 dirhams then 

tUc according to Imam Abu Hanifa, there 
Uj 6 is no pre-emption in any part of the 

v_aJ^| jt-toi. x*a4Jj house ; but according to his two dis- 
yJ •JJiiS'y ciples that much part of the house which 
n\^\ ig equivalent to 1000 dirhams is liable 
Uif to pre-emption. Similarly in the case 

Khitla, if a woman ma\i&sKhda' divorce 
with her husband on the condition that 
the husband takes the house and 
returns 1000 dirhams to her, there is a 
difference of opinion. This is according to 
in the Mvhit of Sarakhsu 


^ j,0 

yiXl} juJj- 

;ldJ| ^ 




5 


(Xia. Ij 

'dJAT y oJb 

^ isilf 
x^Us Ul) ‘>^1 


&• If after having committed a 
deliberate murder, the murderer com- 
pounds it for a house on the condition 
that the representatives of the murdered 
person should return to him 1000 
dirhams then according to Imhm Abu 
Hanifa no right of pre-emption arises in 
such a house ,• but according to his two 
disciples pre-emption is duo in one- 
oleventh part of the house fow payment 
of 1000. Similarly in the case of the 
compoaition of wound “ ShaJaJ.nlJj„,ad” 
^'•hich IS subject to tliere is the 

same difforence of opinion. But if the 

composition ismade on a house in lieu of 
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two wounds known as Mvzihatul- Amad 
and the other Mtizrhatul Khatd^ ^ then 
according to ImAm Abu Hanifa, there is 
no pre-emption, but the two disciples arc 
of opinion that the pre-emptor can fake 
half of 500 dirhams because the fine 
for Muzihatid Khatd is 500 clndiams. 
This is according to the Mahsiit. 

6. A man marries a woman without 
mentioning any dower, and then gives 
her a mansion. If in so doing, lie says, 

‘I have given it as your dower, or have 
assigned the mansion to you as your 
dower, there is no pre-emption. This is 
according to the Zahlnra. A man marries 
a woman without specifying any dower, 
and then gives her a mansion. Tin's 
case has two aspects : — (a) If he, in 
so doing, says ‘I give it to you as your 
dower,’ there is no pre-emption, (b) 
but if he says ‘I give it to you in ex- 
change of your dower,’ the mansion is 
liable to pre-emption. This is according to 
the Zahliira. 

7. If a person marriea his infant 
daughter for a house as her dower and 
the pre-emptor demands it in pre-emp- 


I 

I ’ A grievous wound inflicted on the head for '^lu’cli punish 

j rnent is retaliation gisa^ 
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tion, and tlie father delivers it to him 
for some price specified as the dower of 
her equals, or for the value of the house, 
then such transaction is a sale, and 
another prc-emptor, if any, is entitled to 
demand pre-emption. And similarly if 
the daughter is a major and she 
delivered the house, then also it is a sale 
and tlie house is liable to pre-emption. 
If composition is made in lieu of some 
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^g*i JUj( 
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- A 
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IJvlQUll kjtAavwj '•'‘■•//iPft iv/J 

then there is no pre-emption whether per- 
sonal guarantee kafdlat hin~nafs was in 
i?/.s«s, hadd, or indl property. As regards 
these the effect of pre-emption and the in- 
validation of composition are the same. 
If a stranger makes a composition in lieu 
of the creditor releasing the debtor from 
the whole debt, it is valid, and tlie pre- 
emptoi is entitled because the composition 
foi the debt of another person by means of 
his pioperty is as valid as the composition 
of the debtor himself. "But if the stranger 
says that he delivers the property to him 
on behalf of the debtor, then the compo- 
Bition is void. This is according to the 

8- Among those gifts ,vl.ioh cannot 

'"“'lo 'vilhon, exchange, and which 
™ arc a gift hy father 
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of Ilie property of his minor son. oi- ii 
gift hy !i slave niitkaiiJ)^ or a slave mazun. 
Accorrling to Iiniim Ahn Yusuf thps(‘ 
gilts are not valid and not liable to 
prc-euiptlori, whereas according to Imam 
Muhamiuad tlio) ai'c liable to pre-emption 
for the gifts are valid. Tins is according 
to the A/ii/ni of •SV/rnAV/.s!. If a mansion 
i.s gofted siway to a person on the condi- 
tion that the donee should malce a gift 
of 1000 dirhctim to the donor, then the 
pre-emptor has no right of pre-emption 
until the parties have interchanged then- 
gifts. If a person made a wasiyyat^ will, 
to the effect tliat bis bouse should be sold 
to a particular person for JOOO fhrham^ 
thereafter the testator dies, and the 
will Avas acted upon, then the pre-emptor 
is entitled to pre-emption. If he sa.vs 
to the executor ‘T have made a will to 
hand over the Jiouse as a gift in exchange 
for 1000 dirhams, then in tins case, and 
in the above the law is the same. And 
if a portion of the m.ansion mentioned 
above Avas gifted aAA-ay on the condition 
of exchange and the parties took posses- 
sion, then such a transaction is invalid, 
and is not liable to pre-emption and 
similar is the case of the property Avhioh 
is divisible but Avhich is considered as 
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indivisible. If a mansion is gifted away 
to a person on the condition that the 
donee should release the donor from his 
debt and the debt is not specified, then 
the right of pre-emption arises in the 
mansion. And similarly if a mansion is 
gifted away on the condition that the donee 
slioiild release the donor from all claims 
which he has against the mansion 
and the donee takes possession, then 
this IS similar to the above as regards 

pre-emption. Tins is according to the 
Mahsvt. 
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9. If a person buys a female slave for 
1000 dirhams and then compromises for 
her defect, whether acknowledged or 
denied by the seller, on a house, then pre- 
emption arises in the house. This is 
according to the Jdnn^-al-Kalnr, chapter 
of pre-emption on composition. If the 
composition from defect were made after 
the possession had been taken then as 
regards the loss from defect, the statement 
of the person who made the composition 
would be accepted. This is according to 
tlie Tatar Khdniyya. If a person owes 
a debit to another person, and whether 
be acknowledges it or denies it, the cre- 
ditor compromises for that debt in lieu of 
«l>ouse of the debtor, or buys it from him 



the MUSLIM LAW OF PRE-EMPTION 


59 


^^o^aJ0 Kj 

5-® v-aXxik I ^j(j 
^5* 

I viU5 


(J-mJ 1 

11)^ ;5 jj I J ^3 ^ I 

1 1 ^ (3^ I JiA-Le 

- is^-WfcxJ I 


chw - I- 

pLi» ^kijo yJii xllj 


*^Uai L^ 

I tX^ I 

ul Ju ^ 

tx-Jf v-AAAsj 

IcVts^ 

v_A-U3i SLoU> 


(j I (jlXs 
i:j^ (jLi kKoJiJ I 


y\yj\ 


ijLj ^ I t>J I yS/ 

^ 1 tXJ 1 yM y^ I 

^iXJl sU^I Uj 

>.jAA.«2j ijy^ u)^ 


in satisfaction of ))is debt, and intends 
to fake possession of it, then the pre- 
cniptor is entitled to pre-empt it. But 
if the pre-einptor and the creditor differ 
as regards tlie total debt or its items, 
then this difference is treated in the same 
way as regards difference of puce 
between a purchaser and a pre-emptor 
and as such the statement of tlie creditor 
should not be considered as final. This 
is according to the Mabsni. 

10. A mansion is shared between 
three individuals. Thereafter another 
person appears, and claims a share in it. 
Then one of the sharers of the mansion 
compromises with him for a certain 
property on the condition that the share 
claimed would now become his property. 
Later on the two sharers demand pre- 
emption in that share. In this case, if 
the composition Avas, after the acknow- 
ledgment by all sharers, of the claim of 
the claimant, thereafter this sharer had 
made the composition Avith the claimant 
on the condition that the share claimed 
should become his property, then tiie two 
sharers are entitled to demand pre-emp- 
tion; but if the composition Aims after 
denial by sharers of the claimant’s claim, 
then they are not entitled to demand 
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pi'e-emption. If this sharer-coinpromisei’ 
had acknowledged the right of the 
claimant and the two sharers had 
denied his claim, then the Kazi shall call 
upon the sharer-compromiser to produce 
\ ^3s^o \yu« evidence to prove the claimants claim, 
^ 1 ^ and if he does so, his evidence should be 
accepted, for he, in the capacity of 
vendee, proves the title of his 
^ himself, and on 

sUo) xAxdl evidence being tendered the fact 

IS established as effectually as it Avould 
|y:^x 20^ jf acknowledged by the 

2«Sb dLte ajifl ag would have had a 

right of pre-emption in that case, similarly 
here they are equally entitled to it- 
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mansion, andthen defendant compromises 
with him for a siihid^ residence in another 
house, then the pre-emptor has no right 
to demand pre-emption in the mansion 
compounded for. This is according to 
tlio Mului. If a plaintiff makes a 
claim for a debt, or for some property 
or tor an unlawful wound and the 
defendant compromises with him 
in lieu of residence of a house, 
or for a liouse to he bequeathed to 


Simply tho nahi to live m live lumse 
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jtsjJUai him or for the service of a slave in lieu 
iajL=>-^i of a house, then the house is not liable 
iutaUj I to pre*eniption. But if the plaintiff 

uh* 1<^1^ claims a propert.v against a defendant, 

find then the defendant compromises with 
him on the condition that he (other party) 
HxAS. Clou would allow him to insert his beams on 


his walls, or appropriate a place for 
ifesJLoi !ilU for ever or for a specified number 

^ of years, then according to the doctrine 

kSU ^ of 9 %ds it is valid, for the thing over 

1 OU i ^ which the composition is made is 

x^yX^ definite and known. It is a servitude, 
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a gain. But the great Imam does 

not approve of applying ('W"* 
the oompoBition becomes invalid, and 
the pre-eraptor is deprived of his right 
of pre-emption. And similarly if the 
nompoBition is made on the fact that the 
plaintiff may turn his vvater-oonrse to- 
wards the defendant's house, then he 
neighbour of the house is not entitled 
to demand the water-course in pre-emp- 
tion If composition is made 

with reference to a dehned and speeiSed 
passage in the house, then it is open to 
the jar-i-muMsiq to demand pre-emp 

rUA nassa^e. The passage 
tion in tbe passage 

the house IB not the same as the 
water-course, for the passage itself 



62 


THE ALLAHABAD DNIVERSITY STUDIES 


gives rise to the riglit of pre-emption> and 
the pi‘e-eniptor is a partner in tlie ^vay• 
^ £‘M ' Tpiiis jg not the case in inserting of beams 


pV-Ji 

~ Jsj.WnA*i 1 

i ^ 

\ j3yLi|^|^|c> 
1^ \ JL5 UiJj 


m the wall, or in the water-course. Tins 
is according to the Mabsitt. 

11. It is reported from Imam Mu- 
hanunad in the Mmitaqa that if a person 
huj's a mansion, and stiimlates an option 
of throe days for the pre-emptor, and the 
pre-emptor says ‘‘ I allow the sale, witli 
Jb the proviso that I demand pre-emption 
in itj’Miis right remains intact, but if he 
xjubJb tbvi does not demand pre-emption, his 
jj ^)lj right would be extinguished. This is 

wubJl tX&l ^do according to the Tatar Khaniyya. If 
•jjy a person should sell a mansion on the 

^by! sajL*. bbJl condition that the pre-emptor should be- 

*’ surety for the payment of the 
,j. ;h h'dcc by the vendee, and the pre-emptor 

is present and takes this responsibility 
upon himself then the sale is valid, and 
llie pre-emptor forfeits his right of 
pre-emption inasmuch as the sale was 
completed because of him. A.nd similarly 
if the vendee purchases a mansion on tlio 
condition that the pre-emptor should 
become surety for .5!d7Ban dark * on behalf 
of the vendor and the pre-emptor was 
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prosent and hecaiiip a surety, tiion lie 
forfoit'! his nirhf of pre-etnptiou. This 
is accot'diii'r to the Sh(irh-'iit-Tah~iu'i, If 
the vendee has stipulated a perpetual 
option, then the pre-emptor has no rig-ht 
to pre-empt. But if the vendee invali- 
dates the option, and completes the 
sat(* within three days, then the 
rifrhi of pre-emption arises and tlie 
pro-emptor is entitled to demand pre- 
emption. The two diseiples are also 
of the same opinion. This is according to 
ilie Mahsuf. If the vendee stipulates 
.in option of a 11101.1)1 oi- so for liimoelf. 
IIUMI nccoidint! to Iini'ni Aim Hnnifi. tlm 
,„c.e...,.tor in entitled to ,.,e-o...|.l.on. 
But if lie invalidalos H'O option iv.lliin 
ti.reo days since Mie sole. t"en ‘'"t ’ f' 

„f,„.o.e..i,..ion..ises. This is according 

totliciWif. I‘ 
f,US.a-i-Aimi^0- iliat « «''■ 
sell, some property 

of throe days, and then 

lion to three days ^ ,„„e 

";'’“ 7 ’rn'L'’™Jdr entitled to 

i: 

, e fUp first option, anu 
period of _ „ot 

irhrvigr't'te other pre-emptor 
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it 12. If a mansion is purchased in 

zX/Ai exchange for a definite slave or a 


j \ definite sum of money under a stipulation 
x>i of option for any one of them, then 
is^^jiUio if the option was reserved by the vendor, 
iio ^U! the right of pre-emption does not arise 

Jjj SAR^ before the completion of sale, it is 

r'^ immaterial whether the option was 
^UasJ \ with respect to the mansion or the slave. 

^4^1 fijis is according to the If a maii- 
- J| I jy sion is exchanged in lieu of a slave> and 
^\c> lol^ an option of three days is given to the 


\ y iXyJ f 
plOdf 

b5iX*>.| &*AcJ| 

I iXsi 

I I^kur jJ 

S^lAia- Jkji^ 

iX«3| jJLw 

ull 15^1 

^*1 


vendee of the mansion, then the pre-emp- 
tor is entitled to demand pre-emption. If 
the pre-emptor pre-empts the mansion 
from the vendee, the sale becomes ohliga- 
toij, consequentlj'^ if the vendee confirms 
the sale exercising his option, then the 
slave will hedehvered to the vendor of the 


mansion, but if lie declines to confirm the 
sale, he retains his slave, and will give the 
price of the slave which he received fro.n 
the pre-omptor to the vendor. In this 


"ould not be as the result of the o 
of the option by the vendee, nor 
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it he the result of tlie droppino- of the 
option in respect of the slave, and if the 
vendee himself had sold the mansion 
then he would have heen considered to 
have exercised the option. However, if 
the mansion was in the possession of the 
vendor, the pre-emptor is entitled to 
take it from him on pavment of the price 
of the slave, and in this case the slave 
would he returned to the vendee- Ajjain 
if the mansion was in the jmssession of 
the vendee, and meanwhile the slave 
died Avhile in the possession of the 
vendor, then the sale is cancelled, and 
the vendee should return the mansion, 


it the pre-emptor is still entitled to 
ko it on payment of the price of the 
ive. This IS according' to the Mahout. 
the option was reserved hv the vendor 
the mansion, and then another man- 
on by the side of it is sold, the vendor 
entitled to pre-empt it. Tf he pre-empts 

, then this faotwonld be considered asin- 

ihdating the contract of sale This isac- 
.ding to the MnUt. If the option was 
^served hv the vendee, and then anotliei 
3use beside this house was sold, then t le 
,ndee is entitled to demand pre-emption 
the latter house, and the fact of lus pi 0^ 
„p«ng the 
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considered as the confirmation of tile 
original sale. If thereafferthe pre-emptor 
appears and pre-empts the first sale from 
him, then he has no right by reason of liis 
taking the first house in pr.e.-emption, to 
demand pre-emption in the second- house 
inirchased for he (the pre-emptor)’ has ac- 
quired ownership just now, and therefore 
was not a neighbour of the second house at 
the tune of its sale unless he happened 
to he owner of another adjacent 
house. Oonseqnently the second house 
would remain the properfi of the vendee 


and the pre-emption of the first house 
does not in any way affect the second. 
This is according to the Mabstii. If 


•> '^imee purciiases a house and has not 
inspected it, mennAvhile another house 
adjacent, to it is sold, which he pre- 
empted, nevertheless according to the 
accepted view his option of inspec- 
tion IS not thereby invalidated because 
tlie act of iire-emption is merely 
considoied as an implied acquies- 
.vhile the option of inspection 
invalidated liy express 
acquiescence; ]m„ee in,,Hed acquies- 

the option. 

.B ,0 

onrokhsi, • • 
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I--i. If (lu' filunvts of BOine immovpaliic 
' pro^ioily, 'aq(7r jijivo imrtitioned it 
<JL* Itpfwoon thcmsoKTS, then tlioir neighbour 

Ini': no right of jirc-oniption at all and 
jl »Usij i, is iiinujvtenal wliethor the iiartifion 

uas etlcoted by (he decree of the £(izi 
or b\' imiliial agreement. Thisisacconling 
to the jVtfidtja. 

14. Tjjere ]■? no pre-emption in a 
iinalid .^ale, fitful, wjjofhcr the tiling 
purehased is of such a nature that on 
lalviiig its possession it ripens into owner- 
ship Or whether the vendee has talcen 
possession of it oi’ not. This effect 
follows if the sale were invalid cth initio 
for if a valid sale subsequently becomes 

’'ItXo Vj invalid, then the right of pre-emption 

lot Ul ari8es--for instance a Cliristian purchases 
i cjjtj from another Christian a house in 
55 ^ exchange of wine, and before they have 

ojl xlUv .interchanged jiossessions both of them 

|6l ^.|^A 2 jLtl .or one of them embraces Islam ; or 

tile liouse has been taken possession 
CojUx-. jJ. of Imt the Avine Avas not ; then in Ibis 

(vTwijI LJ_u,( case the sale becomes inAmlid oAving to a 

\ subsequent cause, .nevertheless the pre- 

ew-Mj ^lt)Jt emptor is entitled to demand, pre-emptiou 

I tjbs ;.*rsaJ ! in the house. And if in an inA'alid .sale 
cl I tiie A^endee has taken .possession of the 

IcXinU .house and thus acquired its OAA'nership, 
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(Xu-Ls ijl, thereafter another adjacent house is sold 
beside this first house, then he is entitled 
to pre-empt the second house. However 
if before he had taken possession of the 
second liouse tlie vendor rescinded the 
contract of sale on account of it being 
invalid, then he (vendee) would not be 
entitled to pre-emption whereas if he 
(vendee) had taken possession of the 
second house before the vendor had 
repudiated the first salej then he would 
be entitled to keep the pre-empted house. 
This is according to the Muhit, 

* * m* 

1 5. If a vendee purchases a house by 
an invalid sale, fasid , and before he takes 
possession of it, another house beside it is 
sold, then the vendor of the house has the 
right to pre-empt the second liouse, for 
the first house is still in his ownership 


CJ,Lo 1 

d LSXo 
, I A •’ I » I 
jJ ijU ji;xiuJ 1 xJU 
^^kjJl^llAJl tXikLj 

jJ jcr*""' kc kXjo 

Us I 

ijL: 

|vJ UDtXs.| \ 

tXis. yu .iLvjJ \ 

\ tX5' ,joL« 

1° 

f*J, I 43^U * 

L5.AiAi!J 

J' 




UJUU 


^ VS-^ I'ence he is the prc-emptor to the second 


1 house sold , but if he (the vendor) had 

possession of the house to the 

(,Uj \ L^,JLa, ' ondee after the right of jire-emption 
(JCraJ \ ‘icciucd, then, thereby his own right 
iii'alidated and the vendee also 
>'«s no right of pi e-ernption because he 
actually became neighbour after the sale 
of the second house. This is according to 
the Mahsut. person buys a house 
>y an invalid sale fasid, then there is no 
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f'N-rniption in Mich » cape wlictiicr hefoif 


Vw, 


^IXf! 

*vX*.U orafioiiic The rijrlit of prc- 

wtfci Xi ’ an*:!’ iii'ibrt‘!lic po'jpc'i'sion 

h<>!i'5(‘ i*- jakci). Ijccausc ill!' on iK'i’sliip 
«-*tA.h JXf •'! ^iiovi'Diior »-oj)ji}ji]i‘5 iijji juifl il (loc.pnol 
ari>-i' alior jl>; pos'-cP'-ion. (ho sale slill hcinir 
i!vni(la|»i(‘ .-hiK if ilic vendee erects a luiild- 
inir »n it then the \en<J(ir s n^dit to reseind 
the ‘•ale flietehi i*; evlintrtiisiied and (lie 
vendee niiist pa> the pi ice of the house 
if and aectMifinp' to /niiim ,A/)ti Hatiffa (he 
riiriit of jire-eiuption arises in (he hotise. 
init aeeordimr to his tno di*-eii)le.'- tiie 
\endor’p nVIil lo receiiid (he salcieinains 
intact; and lienee tlicie is no li/rlit 
of pre-eiiiption. Jn the forincr ease 
the pre-eiiiptor is entitled lo ordei llie 
sendee to deinolish the Innldinp:, hut 
if tlie vendee iias turned it into a ntasjid, 
then in this case lliere is dil'i’erenee of 
opinion. Thisisaceordinp-lotlic If 
a person for the sale of 100 of 

^ilioat, exehans'ed a lionso, and delivered 
i(s j)OSse.ssion, then the pre-cinptor is en- 
titled to pre-empt it, hut if possession lias 
not been delivered and the.t (the parties) 
disagree, then the sale is invalid and 
lienee no right of pre-emption arises. 

But if after tJic delivery of the house, 
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’ Qafis IS a measure of weight loughly equivalent lo 48 scers. 
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jub! they attempt to 'break the contract then 
i'l Lei pre-emption arises in the liousej for the 
\ sjxJj jva-Lm..' I . contract is really not void as against theipre- 

L iu^aJ in n 

C einptor^tont amounts to ame^v contract ot 

^ I This IS according to the' 

^ - 1 “1 1 ( 5 . house is bequeathed -to a 

j 5 a^|V-Uj person, liut he is not aware of it , mean- 

|vj Lj,aas3o while another house adjacent to it is -sold, 

xAe j. I thereafter if he (the legatee) accepts the 

legacy, he is not entitled to pre-empt the 
jvJ 5o-.ojJb house , however if he died before he 

^ I'liGw ot the bequest, then his heirs would 

be entitled to claim pre-emption, because 
^Lo Kiy/t though dead he would be deemed to 

accepted the bequest. This is 
“ according to the Faldwd-i-Knhra. 

n. If the income of a liouse is 
5^0 bequeathed to one person and the -house 

^5 itgeif J.Q another person, and meanwhile 
an adjacent house to it is sold, then the 
v-ac^LoJ Prison to Axboiii the house was bequeathed 
is entitled to pre-empt the second house 
sold. This IS according to the Mulfit of 

5'a; dklisl. 

The upper story of a house 
belongs to one person and the lower 
stoiy to another person, if the owner 
of the lower stori sells it. the owner of 
‘be upper story is entitled to pre-empt 
If the owner of the upper story sells 
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I 

I AjuJ it, (Ih; ou'iiiT of tlu‘ h>\ver story is 

} c)^ (‘rifitlcd ro prf>-c>nii)t it. In tln.s (‘nso, if 

j iifK” (,U«J{ ^ the way of tiio npiK'r storv passes rliron^fli 

I o tln> iowt'r, (lien tlio ripflit of j»re-eiiiption 

I ari.sr'.s on ttocotiiU of pa rtn ers'liip in the 

I ,j(, way ; Inif if file way of the tipper story 

j ^ opens info the thoronirlifaro, then tlie 

j riftht arises In reason of neifrlihonr- 

I liooil. However if the owner ot tlie 

r‘ et*-' upper storv does not pre-empt the lower 
one fill the upper story is (le.stroye(l, then 
aecordinET to liiiani .Mm Hanifa and 
Jj-s yJjJi Itnam Ahu Yiisiil, the rip:lit ol pre-emp- 

{{on is oxting’uished whereas aecorcling 
to Imam Mnhniiimad the rigid of pre- 
ftiiiption is not invalidated. II the lower 
I cU«J| ^ yt, story IS sold while tlie upper one is 

is-Ui yJixJi^ in state of detnoljtion, then Imam Ahu 

I ^ 5^1 J 5.5 Yusuf holds applying the doctrine of 

j Y ^..p..y ( 7 / 7 /as ‘ that the owner of the upper story 

I jJU.f| wo.Uxt has no right of pre-emption iieenuse ac- 

i ^ covcliug to him it arises on account of the 

-Imilding, hut according to Iniiiiiu^Iuhniu- 

I l.e i.nstlio'i'isM. Ms nsM 

of |>re-eiii|)Ho" arises on account of flic 
tco^l ..X.US riglit lo erect tl.e i.mlding an .1 not 

•tu!| .U ^ on account of ll.c Mriiainp: ifBcIf, anS 

-Lull the- right of its erection continues. 

' Ai process. of. deduction, .knoWD-as Analogy. 
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IS according- to tlie Zakhlni. If the upper 
storj- of a mansion belongs to one person 
and tlip louver one to another, and then 
another house adjacent to it is sold, then 
both of them are entitled to pre-empt it. 
But if the mansion by reason of ^Yhieh 
pre-emption is demanded is destroyed 
before the claim of pre-emption in the 
house sold was made, then according to 
Imam Aim Yusuf, the right of pre- 
emption belongs to the owner of the 
lower story, for he maintains that the 
land by reason of which the right of 
pre-emption accrues is still in existence ; 
while there is no right of pre-emption 
in existence for the owner of the upper 
floor on account of the destruction of the 
mansion itself, by reason of wJiich pre- 
emption could bave been demanded ; 
yhile Imam ^Inbainmad holds that 
pre-emption appertains equally well to 
both of tliein , for he says tliat the right of 
the, owner of the upper floor subsists, that 
IS, his right to rebuild it continues ; and 
molPo^el he has also the right to rebuild 
the loAver story himself, and then erect the 
npper floor on it, and prevent the owner 
the low PI story from taking advantage 
the low Pi story until the expenses are 
defrajed. This is according to the Kafh 
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]c)_ porsons purchase n house 

while one of Hieni is ifs pre-enipfor, then 
the pre-eiiiptor is not entitled to pre-empt 
thnt portion which is tlie propertr of tlie 
stronger hecanse the pnrcliase of the stran- 
ger did not hecorne coinplcfe fill the pre- 
1*^ t’niptor accepted the sale for himself. This 
is according to the. Fafawd-i-Qnz't f\hfvi. 

20. A person rents his house for a 
specified period of time and then before 
the jieriod expires he sells it to an* 
other. ^Tow if the tenant happens to he 
its pre-emptor, t))en in thi.s case the 
sale is withheld on account of the 
existence of the tennnev as against the 
)^( tjU ,.ighf of the tenant to pre-empt. Thus 

if he (the tenant) acquiesces in the sale, 
then the sale is complete as against liis 
right of tenanc.v ; hut the right of pre-emp- 


yi 


(5^ 

t- 

JaS L^L> 




OO 5 tXcj 


vS^o 


tion arises in his favour, hecanse the cause 
of pre-emption has accrued ; however, if 
v:U.Iaj xxAjdJf he does not acquiesce in the sale, and de- 

^ liXS^ mands pre-emption in the house, then also 

( 5 -^^.wJ) his right of tenancy is terminated. This 

is according to the Mirffit of Sarakhfii. 
t!5y^l !i3|^-n 21. If a person purchases a land 

Us^l seeds sown in it and subsc- 

qygj,{.]y j-jjp crops grow which lie gathers^ 
^ thereafter the pre-emptor appears, then 

AJ|ja.| he would be entitled to take the land 

F. 10 
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for a price equivalent to its value ; that 
is the sale consifleration shall he appor- 
tioned between the value of the land with 
the seeds and without the seeds. This 
is according to the MuhV of SaraJchsi- 
22. If a person purchases a palm 
tree to cut it down, or purchases it 
absolutely without any condition, then 
there is no right of pre-emption in it ; 
but if he purchased it along with the 
ground on which it stands, then it is 
liable to pre-emption. Similarly if a 
person purchases a crop or a part of it 
to cut it down, there is no right of pre- 
emption in it. But if it is purcliased to- 
gether with thefield on which it stands then 
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according to the doctrine of Tstihsdn^^ 
it is liable to pre-emption but according 
to the doctrine of giyas, there is no right 
of pre-emption. And if a person pur- 
chases a land in which there are small 
trees which afterwards bore fruit, or in 
V Inch there is a crop which afterwards 
ripened, tlie pre-emptor would be entitled 
to take it all for the negotiated price. 
This is according to the MalsvL 
If a person purchases a building in order 
to pull it dov n, it is not liable to pre- 


' Ist.hsun is equivalent to tho modern notion 
>t IS recognised hy tho llsnan School only. 
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ciiiption , but if he purchased it together 
with the site on wiiich it stands, then 
tlic right of pie-oinption arises in it. 
'J'ins is according to the Zakinru. 

2.S. If a person purchases the share 
of the vendor in a building (winch is 
half the building), there is no right of 
pre-emption in it, for the contract of sale 
is invalid fdskl and similarly when the 
whole of a building belongs to a person, 
and if he sells half of it, the same effect 
follows as it does in the above case. 
This is according to the Mahbui. 

24. If a person purchases a tree in 
order to (!Ut it down, afterwards he 
purchases the ground on which the tree 
stands and now leaves the tree without 
cutting it down, then the pre-eniptor is 
not entitled to pre-empt the tree itself. 
And similarly if a person purchases 
fruits to pluck them, or the building to 
pull it down, and thereafter purchases 
the ground, then the pre-einptor is 
not entitled to pre-empt anjdhing except 
the ground itself. This is according to 
the Miihit, 

25. If a person purchases a house 
together with a water mill and the stream, 
and all its accessories, then the pre-emptor 
is entitled to pre-empt the house together 
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with all these for they are all accessories 
1 to the mill house ; and similarly if a person 

OUkAJ XJJ >.*J1 

ksjU: purchases a hath, the pre-emptoi is 

entitled to pre-empt not only the bath but 
all its accessories, water, utensils, etc., 
which it contains. But the pre-emptor 
is not entitled to pre-empt what is distinct 
and separate from the bath in the latter 
case and from the mill house in the former 
case except the upper grinding stone of 

the mill. For this he can pre-empt 

according to the doctrine of Istihsd 7 i 

juti ,c=»J\ ^ 

. -..-u'- > : . though it is not an actual part of the 

house. This is according to the Zahi- 
rijjya. 

26. If a person purchases a forest in 

which there arc woods and fish which 

can be caught without netting, then 

the pre-emptor is entitled to pre-empt 

, .y 5 the torest and the woods but not the 

I7V;' person purchases a 

stream, or a rivulet or a well together 
ul v!iJ»yr . ^ 

, , . ^ with its area, then 
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the 


— 5, ^ - pi'c-emptor is 

>3.^1 ^3-e entitled to ])rc-empt all. And similarly 

iU^AcJb vdJi pre-empt every one of it whether 

Jl*i^- bM y! it is a stream, or a salt-mine for all these 

ji iX3 arc lU'c-cmptiblc. But if the vendee has 

w^Aijx dJo removed a part of these things then the 

J.4^ U wU-b !A: pre-emptor has no right to claim that at 

ItXfxix all. This is according to the Mahsvt 
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and according to the Tafrid the pre- 
ejiiptor is entitled to pre-empt all that 
IS within a house together with latrines 
except Zm(a shed), ifut if the shed is 
attached to the house, then according to 
two discijiles it is a part of the house. 
Imam Abu Hamfa explains it thus ; If 
it comes within all the rights of the 
house, it Avould be considered as a part 
of the house, and if it does not, then it 
Avill be considered as separate.” Fruits, 
trees and crojis are not included in a 
sale unless specificall.v mentioned but 
according to </t^ds fruits as included 
without specific mention. This is 
according to the Tatar Ivlidinya. 

27. It' a person purchases a Aune- 
yard while its pre-emptor is absent and 
the vines bore fruit which the vendee 
appropriated, thereafter the pre-emptor 
appears and demands the wne-yard in 
pre-emption. In this case, if the vines 
Avere only blooming at the time of talcing 
possession, and the fruits were not 
shooting forth, no remission Avill he made 
from the price ; Avhercas if the fruits 
Avere in existence at the time of taking 
possession by the vendee, then a deduc- 
tion equal to the price of tlie fruits Avould 
be made from the sale consideration of 
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the vine-yard, and that price vull be 
apportioned for the fruits Avhicli it 
fetolied at the time when the vine-yard 
was taken possession of. This is according 
to the Zallnra. If the purchased land 
was cultivated hut was of no value at 
the time of sale hut afterwards the crops 
ripened, and the vendee gathered it, 
then in this case, if the pre-einptor 
appears and pre-empts the land, no remis- 
sion will be made from the price. This 
IS according to the Muh'/i of SaraJchsi. 

28. If a slave mukatih^ sells or pur- 
chases a house, and his master is its pre- 
cmptor, then he is entitled to pre-empt it; 
it is immaterial whether he (slave) was in 
debt or not. This is according to the 
Baddyi. if fjjg logg^pj. ^f the slave sells 
a house, and his slave iiuiJcdtih is its pre- 
emptor, then he is entitled to pre-emption. 
This is according to the Tdidr Khdniyya. 


Mukatib moans a slave who 
his maslor at a stipulated sum. 


could purchase h.s freedom from 
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CHAPTER II 

The Classes or Pbe-emptoes. 

2a. Wlion several pre-emptors claim 
, , - / tlipy would hpfcliiis classified. 

^ ‘S7/ar7/t^ (or a partner in the sufistance 
, 0 . 0 , ^ preferred to a /v7/a//7*(or a 

I OkA::*. ^ partner in its rights) and a A7m/7/ is 
ia0:s0.i preferred to a ;«}• (neigiihour). If the 

o^^l,.AiL'uUaOiv 5//flr, 7^ relinquishes his right, the A7m/7/ 
U t <5 I • 

^ ^ ^uO&Jl entitled to it and among IvhaUlj 

'1;.^ lOoo^^UOJ special is preferred to the general. 

yoU: If a gives up his right, then Jar 

lyo. the neighbour is entitled to pre-empt the 
*A» propertj'. This is according to the 

kOJ I ►La.sL^ \ Riwayat, and it is correct heoause these 
iU ^Co three qualifications are adequate cause 
to establish the, right of pre-emption and 
»^OJ(jajoJ I they are in order of preference. 

(Oo, |<>li ^ LsJi Thus when a ghes up his right, 

1 his partnership shall be deemed to be no 

longer in existence as if there Avas 
jjL^tS' no partnership at all and then the 

' e , Sliafi'-i-Sharlk, Sliafi-'i-Khalit, and Shafi-‘i-Jfir, tins is the 
accepted terininolog}' used bj' writers of Anglo-Muliamnnidan 
Law but according to the Arabic text it is incorrect, tlie jurists use 
the term Khalit for the first as well as second class of pre-emptors 
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jyJ\ order of preference begins from the 
KhaUt. To illustrate this, let ns take 
an example of a mansion AYhich is 
situated in a blind street, it belongs to 
persons and one of them sells his 
pb xX[*J \ share. Then the right of pre-emption 
belongs in the first place, to the other 
partner in the mansion, and if he relin- 
qnishes his right, it belongs to the 
inliabitants of tlie street equally Nvithout 
anv distinction whether contiguous 
neighbours or not for they all are iT/fcr/J/.s 
in the way- And if they all give up their 
right) then it belongs to jar-i-mvldsiq 
a neighbour behind tlie mansion. If 
another lilind street branches off from 
this street, and a bouse in it is sold then 
the right of pre-emption belongs to the 
inhabitants of this inner street ; because 
they are more intermixed with it and 
form a special class rather than the 
pe.ople of the other street- But if a 
' bouse IS sold in the latter street, then 
»X*J \ ^ jwaAJL*. fbo right of pre-emption belongs to the 
J\J , -peojile of tlie former as well as to those 

of the latter street for they are all 
equally interested in the right of wav. 
Imam Miiliianiinad holds that Ahli-dai-h^ 
pel sons of the locality, are entitled to 
pre-empt by reason of the right of private 
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way. And if it were a public street, 
and a house were sold it in, then there 
would be no right of pre-emption except 
for the Jdr-i-Muldsiq . In like manner, 
when there is a public road between two 
mansionsj there is no right of pre-emp- 
tion, except for the Jdj'-i-Muldsiq, but 
if this road were a private property then 
the same law as in the case of blind street 
will be applied. A thoroughfare, public 
road which does not give rise to the 
right of pre-emption is a street in which 
its inhabitants have no right to close 
it up. And similarly as regard a nahr 
canal which irrigates several lands or 
several vineyards— if any land from 


nongst these lands or vineyards is sold 
len all the partners are pre-emptors with- 
it any distinction between those who are 
intiguous or not. But if the canal was 
big one, then the right of pre-emption 
3longs only to the JdrrMuldsiq. 
'here is some difference of opinion as 
, the dMnctionJietween a small aad a 

^gecanal-lfmibuHanifa and Imam 

luhammad bold that when boats canno. 

,,y through a canal it is small, and wimn 

,oats can pU through it, then .t . a g 
1 Tt is so stated in the Bad y 
;ZL imam, Abdul WShtd-al-Sha*, 
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has said that here the term shiim^viyat, 
means small boats. This is according to 
Zakhtra. If another canal branches 
out from this (big) canal, and irrigates 
several lands, gardens and vineyards, 
and then a land or a garden irrigated 
by this branch canal is sold, then the 
people of this same canal are entitled 
to the right of pre-emption rather than 
those of the big canal. But if a land 
on the big canal is sold, then its parti- 
cipators as well as those of the small 
canal are all equally entitled to pre-emp- 
tion, inasmuch as they are equally 
interested in the right of passage. This 
is according to the Baddyi\ 

30. If a tract of land, ziqdq or a 
road or a blind lane, a public darh leads 
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out from a main public road and one of 
several houses situated in it is sold, then 
all the owners of other houses are its 
pre-emptors. Imam Shaibani holds that 
this happens when the tract of land is a 
square, but if it is round, then the right 
of pre-emption belongs to Jdr-i-Mnlaziq^ 
the contiguous neighbour. It is so stated 
in the Zdhirtiya. A. house is situated in 
an enclosure in a blind lane. The house 


belongs to two persons, whereas the en- 
^ 15^ closure is the property of a tribe. One 
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^ of the partners of the house sells his 
this case in the first instance 

pi-e-emption belongs to the 
viJbycJU:^^| juillU partner in the house, and if he has 

jV-1^ given up his right, then therightde- 

^ volves on the partners of the enclosure, 

dJo JUCIf surrender their right, 

\yXM then it devolves on all people of the lane; 

liUl^LssJUU and if they too surrender their right, it 
passes to the Jdr-i-Muldsiq, i.e., the 
neighbour behind the house, the door of 
whose house opens into another lane. It 
is mentioned by Kbisaf’s in Adah-iil-Qazi 
in the chapter of pre-emption that if there 
are several Jdr-i-Mxddziq of the enclo- 
sure in which the house is sold, then the 
person entitled is the nearest contiguous 
ftX© ^g^xJLs jjeigijbour of this house, and not the 

^ person who is neighbour of the enclosure 

ItX^yytXll 
-isAsvJl ^ 

_ (u 1 

(jUof thus the right of pre-emption, in the first 

jjjgjjjjjice appertains to the other partner 
house, and if he surrenders it, 

IS I lAyilj) then the right appertains to the person 
who is a partner on that wall which is a 


yi-f xXiuj ^ S^fiJ 

vW '-sLo^jjU 
iUAiJ I 


at its farthest end, therefore all are not 
equally entitled- This is according to 
the MxthU. 

31. A house belonging to two part- 
ners is situated in a blind lane. One of 
the partners sells his share to a person, 
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common Avail betAveen his house and the 
Amndor’s house , and if he too surrenders 
his right, then it belongs equally to the 
people of tlie lane; and if they 
too surrender it, then it belongs 
to the person Avhose house is at 
the back of the house sold, and the 
door of AA’^hose house opens in another 
lane. It is mentioned in Khisaf’s Adab- 
td-Qdzi that the neighbour who has an 
inferior right than the partner in the Avay 
is the person Avho is not a partner in the 
property or the common wall, but if he is 
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a partner in it, then he Avould be preferred 
to all partners in the Avay The example 
illustrating this case is as folloAvs : — 
There is an undivided land between tAVO 
partne rs, and they build a Avail in the 
middle of it, and then they divide the 
property betAveen themselves but the 
Avail and its site remain in their joint 
ownership; noAv such a neighbour is a 
partner in a part of the property. But 
if they dh'ide the land betAimen them and 
draAv a line of separation in the middle 
of it, and each one contributes something 
tOAvards the expenses and builds a Avail, 
then each of them would be one another’s 
neighbour as regards the land, and 
paitners in the constructed wall but such 
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parinership in fclie constructed wail does 
not entail any preferable right of pre- 
emption. Imam Kuduri bas mentioned 
that partners in the strip of land on 
which the wall is situated are entitled to 
pre-empt the whole property sold by 
reason of the effect of partnership. This 
view is supported by Imam Muhammad 
and by one of the reports of Abu Yusuf. 
This is according to tbe Zakliira. Imam 
Kurichi says that the most correct view of 
Imam Abu Yusuf’s is that the partner in 
the wall is preferable to a ^ar, and 
similarly certain problems of Imam 
Muhammad lead to the conclusion that 
the partner in tbe wall is preferred. 
Imam Muhammad has also said that if 
there is a Avail between two persons 
and they both have inserted their beams 
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m the Avail, and they do not expressly 
know that the wall is a common property 
of them both except that both of them 
have their beams in the Avail, and if 
one of the houses is sold, then if 
the other partner gives proof of the 
wall being a common Avail, then he 
Avould be preferred to a mere Shaft'- 
-i-jdr because he is a partner) but it 
he does not establish it by evidence 
then he cannot be preferred to the 
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^ iLo lUi |»i o' ^ Shaf, ^4-jdr. This is according to the 
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32. Iniajn Muhammad has said that 
in every case where the partner has 
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surrendered his right, it appertains 
to shaft*-i-jar provided he has demanded 
pre-emption as soon as he heard about 
the sale, but if he did not demand pre- 
emption until it vvas surrendered by the 
partners then he is not entitled to 
enforce his right. This is according to 
the Muhlt. There is a large enclosure 
containing several houses and plots of 
The owner of the enclosure sells 
I ^ a plot of land, or a specified tract, or a 

Ujo WjTjuc house in it, then the Shaft -i-jdr of the 
^LivJU enclosure would be entitled to pre-empt 
it, no matter, on what side of the enclo- 
sure his property is situated. Because 
the thing sold is a part of the enclosure, 
therefore the neighbour of the enclosure 
IS the neighbour of the thing sold. 
However if he surrenders his right there- 
after the vendee sells that plot of land, 
or specified tract, or tlie house, then the 
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to anj' person except to the neighbour 
of the property sold, for now the 
propert}”^ is deemed to be a single 
entity distinct from the enclosure, and jn 
one individual’s ownership. This is 
according to the Miih'it of Saralchsi. 

33. The lower story of a house is 
shared between two persons, and the 


upper story is shared between one of the 
sharers of the lower story and some 
other person. Now a sharer sells his 
share in the lower as well as in the 
upper story. In this case, the sharer 
in the lower story is entitled to demand 
pre-emption in the lower story ; and the 
sharer in the upper story is entitled to 
demand pre-emption in the upper story 
There is no pre-emption for the sharer 
in lower story in the upper one and vice 
versa, for the partner in the lower storj 
is a far to the upper one, or at tlie 
utmost he is a partner in the right o 


mded the way of the upper on 
through the lower story. Sum- 
e partner m the upper story is 
;othe lower or at the most he is a 
in the right of way, 
he law person who is the partner 
thing itself is preferred to jlh 
son owns the upper story 



88 THE ALLAHABAD UNIVERSITY STUDIES 


juejwj \ 


y}^ lJ>AwJ I 



L(,« ^aJ\ 

v>;i.U3 (JJ! y-Wf 

^( ytXJl 
jvXuj ^jLs yl^Jt 

jJ jjtAcJ) 


yJjuU 

y liJj >,,*ia.C>0 8(Ai>-( 


y-Uj| ^X){ 

ujlj yy^b 
yLa. yJj<AJ 
^ kjw*;Jb sjki>.l 
(3^*yJ I v.«jc:fcbo 

5 ul yW 

yAJ| ^U> 

y-bJ I y \Sy^KX 


xAjLls t^yj^y 

4L*i-cj !jVi yfijJl ^ 
S.AS-bo ^b yjy si 


JjuJf 

ybj) i_* 2 »L«> 

yiuJ) 

(Jjyis t^A3 


house and the way of the upper story 
passes through a oertain house, vrliich 
belongs to some other person, then if 
tlie owner of the upper story sells it 
together with its way, then according to 
Istilisan the owner of the lower story is 
entitled to demand it in pre-emption, 
however since the way of the upper 
story passess through the house of some 
other person, then that person through 
whose property the way of the upper floor 
leads is preferred to the owner of the 
lower storj'. If the partner in the, way 
surrenders his right and there is no 
Jar-t-MuCaziq to the upper floor who 
may demand pre-emption, then the owner 
of the lower story over which the upper 
stands is entitled to pre-empt it by reason 
of neighbour-hood, but if there is Jo-T-i- 
MttJaziq contiguous neighbour, then the 
owner of the lower story would demand 
pre-emption together with Jar-i-Mulaziq 
because they both are Shaf-^i-ja,. how- 
ever if that pre-emptor was not a hona 
/frfe Jar-i-Mulaziq that is there was a 
strip of land between the upper story 
and his house, then be is not entitled 
to demand pre-emption at all. If the 
, on ner of the lower story sells lug pro- 
' P^rty then the owner of the upper floor 
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shared between three partners, but the 
well and the way in it is not so shared. 
Now the person who is a partner in the 
house sells his share, then the other 
person who is a partner in the whole 
house has a preferential right to demand 
pre-emption in it than a person who is a 
partner in the way or the well only, 
because the person who is the partner in 
the whole house has a special right, and 
one who has the superior claim is entitled 
to demand pre-emption. This is accord- 
ing to the Mabstft. 

35. A person who has a right of way 
has a superior right of pre-emption to the 
person who has merely a right of Avater, 
and the bed of the water course does 
not belong to him. For example, 
when a house is sold, and a person has 
a right of Avay to it and the other person 
has the right of water across it, then 
the person who has the right of way has 
a superior right of pre-emption than the 
person Avho has the right of water. This 
is according to the Miihit. 

36. In an enclosure there are three 
adjacent houses in a roAv ; all belonging to 
different persons; and one of these houses 

ys sold, then if there is a common Avay Avith- 
^n the enclosure to all the liouses, the right 
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of itrc-rmptirtn !*rIonfr? to the other two 
tnvnon. hy ri'a«on of inirtnorship in tlio 
wny ; hut if the doorf? of those houses 
uro sittuitod on the jiuldic road nnd not 
in tin* onoiosnre and the middle house 
i^ Hold, then the riirht of pre-emption 
heloiiph to the owners of the first nnd the 
third hou^'o':. \s hilc if tlie first iiouse or 
(he third liouse wore sold, then it I)elong8 
to tlie owner of (he middle Iiouse. This 
is neeorilinir to the h hizanat’ul-^ftifnih 
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kJj -t"’/ 37, In an enclosure there are three 

houses and a ground. The ground is 
xJJb toUJ \ j owned between three individuals and 
the houses betAveen two of them. Now 
pte ^ owners of the houses sells his 

< share in the houses as well as in the 
vijjAJl x/wuaj ground to the person who is also a 

k=.UJ\j partner in the houses as Avell as in the 
ground, then the two persons ivho are 
partners in the ground only are not 
entitled to demand pre-emption. This is 
according to the A man owns 

an enclosure in which there is a house 
gUs belonging to him and another person and 

ls_JUai j\oJl he sells the enclosure whereupon a neigh- 
L(.aJUs y ssucJ\ hour (of the enclosure) claims pre-emp- 

\ ■iLyJ \ tion, and pre-emption is also claimed by 

kSiiyiJ [ tlie partner in the house. In this case, as 

regards the house the latter is preferred ; 
but with regard to the rest of the en- 
\ <\X!» closure, they both are equally entitled, 

- ^ This is according to the Baddyi\ 

^ vsj; 5 

. . .i 7 > ■ , 38. And it is reported from Abu 

xas^Ij Lk*~-l that wlien a person purchases a 

is^S ^ wall with the ground on which it stands 
thereafter purchases the mansion, 
v_J4= ’"■'lereupon the neighbour of the Avail 
jUj claims pre-emption, then he is entitled to 

pre-empt the wall and not the mansion. 
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Tliis is according to the 3Iiiliit of 
Saruhhst. 

39. There is a blind darh.' in ^^ Inch 
there are cncloBUi'cs belonging to a certain 
tribe. Now, one of the owners of the 
enclosures sells his house situated 
in the thoroughfare on the condition that 
the vendee of the house should open 
another door towards the highway and 
he retains the right of Avay to his own 
property situated m the darh, then in 
tl,ia case the people of the *>■* '‘e'e 
the right of pre-emption by reason of 
their being partners in tbe way at the 
time of sale, bat if the people of the 
eni render their right in favour of the 
vendee, and later on the vendee sells 
that house, then at the time of second 
sale the people of the dm-h nill have 
no right of pre-emption because their 
partnership in the way has been extin- 
guished, and in this case the right of pre- 
emption belongs to the JaT-t-Mvla^,i, 
that is, the owner of the enclosure 
himself and similar i» the case if the 
owner had sold a part of tbe enclosure 


' Au habitation in Ibc middle ot which 
und which there are mansions belonging 
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^ without the way in the da?'& itself. Ihis 

- I ^gS \ is according to the ZaJchwa. 

, ^ -(v.r 40. There is a blind darb at the extreme 

sLoS i tXsLs end of which there is a maspd-i-KhiUa 
Ovswj and the door of the masjid jg in the da)'!?, 

lo t)J\ i and the back of the or its other 

jwjLs. 0 cs 3 ^*«J 1 side is towards the public thoroughfare, 

^J\ ^^1 then such a dai'h is a blind darl) . l^oiv 

^ if a house in the darh is sold, then the 


; 


J tioL} 


■Lissjjy \ .\t5 


right of pre-emption does not belong to any 
one except the neighbour. ?,y inasjid-i- 
meant that tnasjid, Avhose 
boundaries are defined by the Imam at 
|vmo (•U^\ the time of apportionment of the booty. 

\ Hov'ever thisis a case of mnsjid'i-Khittci 
loi txswji ^ whose back is toAvards a thorough- 
^ ^ fare, and has no houses between it 

and the thoroughfare; but if there are 
iXiswl} houses around the rmspd and betiveen 

jj, ijjg thoroughfare, then such a darb 
^ ^ 1 is an open darb , Then the people of such 

■ y-»j darb hai’e the right of pre-emption on 

w yi^ cXib account of partnership. If there is no 

^ at the extreme end, 

if is situated in the first lane, and 
V;*^! if i® continuous from the first 


Darb. 

Mnfcjid KbilUi. 
Public road. 


Darb 




Masjid j 1 
Public road* 
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lane to the masjid, then the right of 
pre-emption does not belong to any 
one except the JO'T-i-jiJifjaziq HoAvever 
if there he no masj'id-i-KMttct'- hut 
the people living in the dcu'b purchased 
a house and converted it into a niasjid 
and its door is towards the darh, 
though not necessarily facing it and 
one of the members of the darb sells 
his house, then the people of the darb ^re 
entitled to demand pre-emption in it by 
reason of partnership. This is according 
to the Mnhlt. 
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^^U. si Jo»^ - \ 41. A person has an inn in ^vhich there 

is a masjid, and the owner of the inn has 
separated it from the inn and he permits 
the people to offer their prayers in it. The 
people have acted accordingly, and it is 
thereby transformed into a public mdsjid. 

_ _ Thereafter the owner of the inn sells all 

its apartments to different persons so that 
^ becomes a darh , Subsequently one 

of its apartments IS sold, then according to 

Imam Mohammad, the owners of other apart- 
ments are entitled to pre-empt it. This is 
according to the Fatdwad-Kazi Khan. 
There is a mansion, the way of 
which is tow'ards the dnrb , and a 
passage passes through it leading into 
a public road. Now if the way is public, 
then the people of darb have no 
pre-emption Viecanse the lane is an open 
one ; but if the w'ay is the property of the 
people of darh then they have tlie right 
^ sAib vAC. pre-emption, because now it is a blind 
- kAS-« lane. This is according to the Mnhit of 

u.jUA:y.M t.«l j Sarn/i/m. The caseof.^i 3 ag on the back 

S oij of which there is a wadi (valley) has two 

v:)-* aspects: — ( a ) IF the site of the valley is 

in somebodj'’s ownership, and the people 
Ty Oo.lj turned it into a wadi (valley), then 

5 as regards the law of pre-emption the 

case of such a valley and the ^nasjid 
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built at the extreme end of the land are 
the same, (h) If the irarl? was originally 
a valley; then as regards pre-emption 
the case of this valley and the mosjid-i- 
Khitta nre the same. It is mentioned by 
Imam Sluiilch ’Abdul Wahid ^liaibani 

tbat if one of the houses of Ziqdqs of 
Bukhara, at the back of which there is 
a valley, is sold, then all the people 
of Ziqdqs are its pre-emptors and it will 
not be considered as a public place. 
It seems that Imam .%aibani has ascer- 
tained the valley to be private. Imfim 
Shaikh Sarakhsi maintains that the 
effect of such Ziqdga as regards pre- 
emption is similar to that of an open 

Innc. (Some jurists) I. 0 H that it UlawM 

to oonstder tl.e case of BokhW at tUe 
oxtro.ne of which there is a valley, 
in terms of vvhot has hseii said above 
and pre-emption- ^shonld he nia e 
dependent npon ttrfs consideration. This 
i„ according to-^ the I" » 

lane if a house is sold, then the right of 

, " t : ‘;“"is‘ — : 

ants of the lane, it 

,vhether the blind lane was oiionlar on 

or straight. This is according 

MtdtaqaU 



98 


THE ALLAHABAD HNIVEKSITV STUDIES 


“P”!* 

>> \.tV> '-Aloft 


X^u^IaJLj 


J(jw (cjJl v-ftlaftlU 

v_Akx}j 

^y\ l.^A.AA«|^iyCwJ| 
v-fiiftAJi 

^-akiJt ^J|^ 

jjyXj ^jbLxjyc 

^ sSLuj 

XAAijj v_AjL£& 

&XLJ| 

J«=-J 


15"^ 

. ....... 

’^LajcJl 

XaAjJU jyuo 


(^^i5 

ylS" xCJ| 

v-aIojJ b I J,^l^ I ^ 
I 

vLjUtt 

y'AAj v_iIa*J| 


42. In a blind lane there is a 'atf 
mndawwm\^ a circular round tract of 
land which is known in Persian as 
“ Kham gird. ” In this tract '’atf there 
are houses and the owner of one of them 
sella a house which is situate on the 
upper or lower end of the street or is 
situated on the curve itself, then the 
right of pre-emption belongs to all the 
partners. If this tract '"atf is a square 
so that a lane extends from every 
corner of it to the Ziqdqs^ and there are 
houses in a lane as well as in Ziqaq 
and a person sells a house in the 'atf 
tract, then pre-emption appertains to 
the members of the tract and not to 
the inhabitants of the lane; but if 
a person sells a house in the lane, 
then all of them are its pre-emptors. 
The result is that because the ‘a// is 
round, mudawwar^ the lane, as regards, 
effect is not treated like two distinct 
and in such an ‘atf, the situation of 
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the h Otises is not changed similarly as in 
the case of a lane. Bnt if the ‘aff is a 
square, then it is treated as distinct lanes 
and the situation of the houses is chang- 
ed. It becomes as if there is a lane -within 
a lane. This is according to the Zahhiva. 


43. A lane runs to a long distance and 
at the extreme end of it there is another 
blind lane. These two lanes are separated 
by a darb. The people living in the former 
lane are not interested in the latter lane. 
If a house is sold in the former lane, 
then the people of the latter lane have 
the right to pre-empt it on account of 
their partnership; but if a house is sold 
in the latter lane, the people of the latter 
lane also have the right of pre-emption. 
And similar would be the case if there is 
a zaigha' (turning) in the above mention- 
ed lane. This is according to the Qunya. 
It is mentioned in the Mtmtaqi by Abu 
Saina'ah who received the report from 
Abu Yusuf and who in his turn received 
it from Imam Abu Hanifa that if there is a 
darh m which there is a round turning 
surrounding the whole darb, and if on 
this turning a house is sold, then all 
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persons are entitled to pre-empt it ; but 
if the dai-h is a long one and there is a 
jui turning, hut not of the description as 

mentioned above, it resembles a lanej then 
the right of pre-emption in the house 
,iLb J^li 2 tXA,J) on the turning would appertain to the 
kA5yi people living on the turning only and 
^5 not to the people living in the darh. 

(«' Imam Abu Yusuf holds that these two 

jjI Jb^ cases are identical and the people of the 

xJi' viLlo ^ gj.g pre-emptors in the house sold 

”7^ I' 5 in the darh^ and people on the turning 

pve-emptors in the house sold on the 
turning. This is according to the A^afr/w- 


ptAJS “ gg 
yo ^yXju\ 

v_A-vd| ItXis fb 
Icbs^Ls. j 

ItXiS v_aJ.15^ J^s.^1 
Jb SUxAJb >.iiAjuJ| 
obc>-«' ijl^ (j 1 
'dJ. j VCAJuJ ) 

c^‘5 

*l\i5 OUljJl 

XJliA-M xb 
}«AiJ| Kfj 

*^b^ UH \;;)au«5jJL! 


44, A person buys an apartment in a 
house adjoined to his house, and opens a 
door from it towards his own house, 
thereafter he sold this apartment alone- 
The pre-emptor now appears and demands 
pre-emption m the apartment. As regards 
this case Hisbain reports from Imam 
Muhammad that if the vendee had closed 
the original door and opened one to- 
wards his own house, so that the room 
formed part of the vendee’s house, then 
the neighbour would be entitled to 
demand pre-emption. It is mentioned 
in the book of pre-emption by Hasan 
Ibn ZiyMl that there ip a blind lane in 
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which there is a separate 'atfV plot of 
land, 'which is connected with the lane and 
a house in this plot of land is sold) then 
the right of pre-emption does not arise 
in favour of any pei'son except the Jnr-i- 
Mnlaziq of the house sold. However, if 
this ‘rt// is not connected with the lane, 
then pre-emption belongs to all the people 
living in the ‘^ciif and if they give up 
their right, then also the people of the 
lane are not entitled to iire-empt the 
house. This is according to the 
UttYtii- -A- house, which has two doors 
opening into two Ziqdqs, is sold, then it 
will he considered whether the house was 
divided into two houses, that is, whether 
it originally had one door each opening in 
a different Zn^<I and a person, having 
purchased it, removed the intervening 
wall between them and so it became a 

aingle Louse, if so then tbe people 

liviug m esch Z<5»? will I’S 
pre-8u.pt that part of the house wh.oh 
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adjoins it. But if the house originally 
had two doors then the people living in 
the two Ziqaqs are equally entitled to 
pre-empt the w'hole house* To illustrate’^ 
further if there is a Zigdq and below it 
there is another Ziqdq and below it there 
is another Ziqdq, thereafter the interven- 
ing wall which separates the two Ziqdqs is 
removed so that it now becomes one big 
street, then the people of each Ziqdq have 
a right of pre-emption in the property 
sold in their own Ziqdq, and would not be 
entitled to pre-empt the property in the 
other. And similarly if the wall of a 
blind lane is removed so that it becomes 
open, then all the people of the lane 
would be entitled to pre-emption by 


is<Xsb v:y^t»o reason of partnership (in the way). This 

' IS according to Muhlt oi Saj-akhs’i. 

- ro 45. It 18 written in the Shaf al-ul-Asl 

that if there is a house in which there is an 

s^jsvs. apartment shared between two persons, 
(X-'i. I cbj . 

^ ^ and one of them sells his share of the 

^lAA•aJ WJo 
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apartment to a stranger then this case has 
hvo aspects: — {a) If tlie apartment had 
])pen divided l)etAVPen them, then pre- 
emption belongs to all partners m the 
^Yay of the house and not onlj" to 
tlie partner in the apartment, {h) If 
all such partners of the way in the house 
surrender their right; then SJmf'a apper- 
tains to the jar-i-'imddziq of the house. 
This is according to tlie Muhil. A party 
purchases a land and distributes it among 
its members, giving them each sucli por- 
tion of it as is sufficient for a 
house, they also leave in it a blind 
street for communication purposes. 
A house is sold at the extreme 
end of the lane, then the members are 
entitled to pre-empt it and it maices no 
difference whether the house of the 
neighbour is on the upper or lower side 
of the house sold. And similarly if they 
had inherited the property from their 
ancestors and were not aware of full 
facts, then in this case also the law is 
the same. This is according to the Mab- 
Rvt in the chapter on pre-emption. If 
such a house is purchased m an enlcosure, 
the upper story of Avhich belongs to some 
otlier person, and the way of the house 
purchased lies in another enclosure, then 



104 


THE ALLAHABAD UNIVERSITY STUDIES 


UjU (157=** 
y4).J| _*i»Us 

cXaaac^o 

Ij I i 

1-jLj I 

— ^jOjjAJLj X*.AA^J| 

J> ^ - n 


the right of pre-emption belongs to the 
person tlirougli whose enclosure the way 
passes. If the OAvner of the enclosure 
surrenders his right, then the right of 
pre-emption belongs to the oivner of the 
upper story of the house by reason of 
neighbourhood. This is according to 
the Mahsut in the cliapter on Shufci fil- 


Urnz. 


4i6. And if there are tivo 


<>-=•1 but one of them is absent and the other 

^S)lj v^Lft U» la present. And the present shafi‘-i-jar 

^\.ss,i ^l=» brings a suit before the Kazi 'who does 

jiQt, decree shuf'a hiljawdr pre-emption 
b on the ground of neighbourhood, and 

&*iuw Jlojb the Kazi invalidates the rightand dismiss- 

^^UJ| ^• 0 .==. (vJ es the suit. Thereafter the absentee 
^J^lb iuw=Lsvj pre-emptor appears and brings his suit 
before the Kaz}'^ who decrees Hhufa-hil- 
^li>Jl jaivdr and the Kazi decrees the Avhole 

house to him, though the first Kazi 
Jb bad said, “1 invalidate all right of 
pre-emption which appertains to this 
JJ3 a 2 (J liouse,” nevertheless the right of the 

absonteeis not invalidated. Imam Muham- 

yS!‘y tXkiAjo sJb mad holds the same vieiv, whicli is cor- 

rj,|jjg jg according to the Badd’i/i\ 


‘ Here the Kiii”! admlnisterq iho Hhafi' Law 
This Kazi admimstors the Hanafi Law 
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47. A person died and he left a house 
in inlieritance to his heirs> Jater on 
a certain heir died and he left his 
share in inheritance to liis three sons 
as Ins heirs. Later on one of the sons 
sold Ilia share of the inheritance, then 
the right of pre-emption equally belongs 
to the descendants of the vendor’s father 
and grandfather and no one from amongst 
them has a preferential right as against 
tlie other. This is according to the 
dlnh'it. In the chapter on pre-emp- 
tion by Hasan Ilm Ziyad it is stated that 
a certain tribe inherited an enclosure in 
which there were several houses. There- 
after these members of the tribe divided 
the enclosure among themselves each 
receiving a house for himself and leaving 
a common way. Thereafter one of the 
members sells his house and all other 
owners of the houses surrender their 
right of pre-emption in the house, tiien 
liie right appertains to the contiguous 
neighbour of tlie enclosure. Thus if he 
were a contiguous neighbour to the 
enclosure and not to the liouse, then 
also lie has a right to pre-empt it by 
virtue of neighbourhood ; and if he were 
not a contiguous neighbour to the en- 
closure, but is acontigiious neighbour to 
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some otlier houses of tlie lane, then he 
no right of pre-emption. This illus’ 
JjJo trates the view tliat the right of pre- 

emption arises in faronr of a neighbour 


UaJ i ^ 

v«j 15® 5 

^ OV.JI 

ta^Lol »a)-3 
0>.>-5 

J5' 5 

SlVso w-w 
yjJl stXso 

^1*^ (5® 


; 


and it also arises in favour of the person 
who is the neighbour to the enclosure. 
This is according to the Zahlfira. In the 
chapter onS/f^r&hy Aim 'Umar al-Tabari, 
there is mentioned a ease of an enclosure 
ill which there are three houses owned 
by three different owners. The houses 
have a common wa}’ through the 
enclosure and that the way of this 
enclosure passes through another en- 
closure and the way of that enclosure 
opens into a blind lane. Now if a house 
on the inner enclosure is sold, then the 
owners of the two houses have a prefer- 
ential right to the owner of the outer 
enclosure and if they surrender their 
right, then it belongs to the owner of the 
outer enclosure, and if he also surrenders 
it, it belongs to all persons living in the 
street. A laiirl which belonged to several 
persons jointly, was apportioned among 
its sharers and they left a common way 
in it and made it an open way. There- 
after they built houses on the right and 
\yXj ^ left of the way; with the doors of the 
vl>M houses towards the lane. Subsequently 


SiXi tj (5= 

v5® ^1 

^ y(>J| 

jjcfiAJli 

iaJi 
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one of them sold his house, then the 
Hgiit of pre-emption belongs equally to 
all of them. And if they say“ we havemade 
it a way for the Muslims” then also the 
same effect follows. Sadrus Shahid says 
that the same view is expressed in 
Mukhidr. This is according to the 
Mnh'it. 

48. A person bought a house in 
a blind lane, thereafter he bought another 
house in the same lane. Then the people 
of the lane have the right to pre-empt the 
first house only, because the vendee was 
not its pre-emptor at the time of its sale 
but at the time of the second sale, he had 
become a pre-emptor along with the 
people of the lane. This is according to 
the Zahiriyya. A house belongs to three 
persons and a person buys their shares 
one after another. Then the Shafi‘-i-jdr^ is 
entitled to pre-empt the first one-third 
share and has no right to demand the 
next two-third shares. If a house belongs 
to four persons and a person buys the 
shares of the three sharers one after an- 
other while the fourth sharer is absent, 
thereafter the absentee appears, then he 
is entitled to pre-empt the share of the 
first sharer ; and as regards the two 
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other shares he would be a “ partner-pre- 
emptor” along with tlie vendee.* If one 
of the four sharers buys the shares of two 
of tliem one after another, thereafter the 
fourth appears, then he would be a “part- 
ner-pre-emptor” in the tw^o shares.* This is 
according to the iluMi-gf-Sarakhsl. It is 
mentioned in the Hdrnni that if a man- 
sion IS shared by three persons and a 
person purchases a share of one of them, 
and another iiersoli purchases the share 
of the next sharer ; thereafter the third 
sharer who has not sold his share appears, 
then he is entitled to demand both the 
two shares in pre-emption but if the third 
sharer did not appear until the first 
vendee went to the second vendee and 
demanded pre-emption from him, then the 
first vendee is entitled to pre-emption 
and a decree would be given in his 
favour, and hence the second share would 
also pass into his ownership. Afterwards 
if the third absentee sharer appears and 
demands pre-emption, then he is entitled 
to pre-empt the first share which the 
vendee purchased first and half of the 
second share purchased next.* However, if 


Thnt is, (ho absentee pro-cnipfor and (ho vendee arc both 
equnPy enlilled. 
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the third sharer appears and demands 
pre-emption at a time when the Kazi has 
not yet decreed pre-emption to the first 
vendee in the second sale, then a decree 
Avill be made in his favour entitling him 
to pre-empt the entire two shares. This is 
according to the Miiliit. 

49. A house has been sold and a 
person has Haqq-i-MasUubnd‘ the right of 
passage forwater across the property sold, 
then he is entitled to demand pre-emption 
in it by reason of neighbourhood (Jawdr). 
The Haqq-i-MasUulma does not resemble 
right of drawing water, Shitrh. This is 
according to the Tatar Khdniyya. A 
person owns a stream of water which 
passes through the land of another person. 
On this stream there is a water mill. Now 
tlie owners of the stream and the mill- 
house have sold them, thereupon the 
owner of the land demands pre-emption 
in them all, he is entitled to do so. Simi- 
larly if between his land and the 
site of the mill, there is a plot belonging 
to another person and the other side 
(iiank) of the river belongs to a 
different person, then they also are 
entitled to demand pre-emption, because 
they are in the neighbourhood of the 
stream, though it is possible that some one 
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may be a nearer neighbour to tlie mill. 
Tins is according to the Mahs'^ii. If from 
a large stream like the Tigris, another 
small canal is branched out for a certain 
tribe and their lands are irrigated by 
this small canah and then one of the 
members of the tribe on the small canal, 
sells his land -wntli the right of sMirh, 
the right of irrigating the land, then 
all those, Avho have the right of irrigation 
from this small canal are equally entitled 
to demand pre-emptiom irrespective of 
the fact whether they are nearer or 
farther off from the land. And if another 
piece of land attached to the land sold 
is watered by the larger canal, then the 
owner of this piece of land is not entitled 
to demand pre-emption with those w^ho 
have the right to irrigate their land from 
the small canal. In the book of 
ntlaldl-Bam it is stated that on a 
Nahr 3Inllawi (a canal having several 
turns) some lands situated on the turn- 
ings are sold now if the turnings of 
the stream conldbe considered as distinct 
canals,* then pre-emption would arise in 
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favour of tlie persons living on that 
turning, and if they surrender their 
riglitj then it belongs to all people inter- 
ested in the right of water. However if 
the turning is a mere curve or is 
circular then the right of pre-emption 
arises in favour of all personsj for the 
jurists consider it as a single canal. Ibn 
Sama'ah who receives the report from 
Imam Mnljammad mentions in the 
Mvniaqa that a tribe owned a canal, 
where they had their lands and gardens 
irrigated by the canal. Since the 
members of the tribe are equal partners, 
so they all are pre-einptors in the 
property sold from amongst these lands 
and gardens. However, if they have 
turned their lands and gardens into 
houses and have nothing to do with 
the water of the canal, then they 
are entitled to pre-emption only by 
reason of neighbourhood as is the case 
as regards the houses situated in the 
city. But if there remain certain lands 
which are cultivated and certain gardens 
which are irrigated, then their owners 
respectively as stated above retain inter se 
the right of pre-emption. This is accord- 
ing to the Mniiit. 
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50, A certain tribe lias the right 
of Avater from a canal while the bed of 
the canal belongs to a certain other 
tribe. One of the members of this tribe 
sells his land at the time Avhen the Avater 
of the canal is dried up, then according 
to Imam Muhammad in this case also 
thej' all are entitled to pre-empt it, but 
appl 3 'iiig Qhjas Abu Yusuf holds that they 
haA'^e no right by reason of right of 
AA'ater since the AA^ater of the canal is 
dried up, just as is the case AAdth the 
owner of upper story of a house Avhen 
it is destroj'ed. This is according to the 
Foiawd-i-Qdzt Ljidn, 

51. If a person purchases the AAdiole 
area of a canal and tAvo other persons 
OAvn lands on the upper and lower sides 
on the banks of the canal then the}”^ 
both are equally entitled to demand 
pre-emption in the Avbole of the canal 
from the upper to the loAver end of it. 
Similar is the case of Qtnindf, streams 
canals and Avells. These are deemed 
as aqdrs Avliereupon pre-emption arises 
bj icason oi Jannr (neighbourhood). 
>ml similarly if a Qummt, stream, has 
its sou ice in the land o^*ne person 
wlnle it flows and falls in land of 
some otliei peison; then all its neighboui’S 
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from the source of the stream to its 
mouth are entitled to pre-emption. And 
when a canal belongs to a single person 
who has his lands there, while other 
lands situated there belong to some 
other person who are not entitled to 
shiirb, the right of water from this canal, 
subsequently the owner sells the canal, 
then also all who own lands situated 
on the canal are pre-emptors on ac- 
count of neighbourhood, but if he sells 

the land only without tlie canal, then the 
jdr-i-inuldziq of the land wmuld be 
preferred to all ; but if he sells the canal 
as well as the land, then they all are 
pre-emptors in the canal only on account 
of their properties being adjoined to the 
canal, while tlie jar-i-mnlCisiq would be 
preferred in pre-empting the land to 
all on account of his property being 
adjacent to the land sold. This corres^ 
ponds to the case of the way which 
lies through tlie enclosure of a certain 
person, and is his sole property, this 
way is sold, then here the neighbour of 
the wmy would be preferred to the 
neighbour of the land, and if he is a 
partner in the wmy also> then he would 

pre-empt the house, because a partner is 
preferred to shafl'-i-jdr , and similarly if 
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^ ^ JO he is a partner in the canal, then he 

5 Avonld be entitled to pre-empt the land, 

and he has a preferential right as against 
all tlie neighbours. Hence as regards 
the way and the canal, the law is the 
same. This is according to the MabsTtt. 
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52. If a person is a sharer in a 
certain canal then he is preferred to that 
person across whose land the canal 
flows. This is according to the 
Fatawd-l-Qazi Khan. When the upper 
side of a canal belongs to a certain 
person, and the lower side of it to another 
person and it flows across a third person’s 
land, now if a stranger purchases the 
share of the owner of the upper side of 
the canal, thereafter the person through 
whose land the canal flows as well as the 
owner of the lower side of the canal 
demand pre-emption, then they both are 
equally entitled to pre-empt by reason of 
5 neiglihourhood {iawdr). And similarly 

) y* if a stranger purchases the share of the 

v-ajjo} person who owns the lower side of the 
canal then the right of pre-emption arisesin 
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^l^ssJb favour of the owner of the upper side of 

^ ^i}Jc^S'^ the canal on account of Jaivar (neigli- 
bourhood). And similarly if the source 
je^t of a stream {Jcunnai), which is shared 

tM"l^ (*>'^ between two persons upto a definite 
^Ui "S viUj place, while the rest of it belongs to one 

v_/^Lo of them only, and he (the owner of the 
viL^Li jAwiJlviUD lower part) sells it, then the partner and 

j>|^ ic^ the shaft' -i-jdr have equal right of pre- 

yi(^ 0 ^ l<^l eruption in it. If a person owns a canal and 
xjJ| v^mai some other person requests him to permit 
jOx Kf-^ him to branch out a small canal from this 
^ |vJ canal to irrigate his land and the owner 

permitted him to do so, and a small canal 
7^* \j°^\ was led from it to irrigate his land, 

thereafter the canal was sold, then as 
(cLT jwi^b regards pre-emption the OAvner of the 
- I land is preferred. This is according to 

the Mabsui. 

“ ot" 53. In the AarcdcftV of Ibn Sama'ah, 

^Uw it is reported from Imam Muhammad that 

jfl in the case of a sale of a house situated 
L^b SL^flUs. JUCw in a private lane to a person without 
the way, the right of pre-emption 
Jb> ib belongs to all members of the lane. 

And similarly if a person sells a 
lib Lo^l ^b ^ land without the right of Shurb, water, 
ib then the people interested in the right 

x«o/ lj of water are entitled to pre-empt it. 
«tbo^ yjJ| sjjo And if this house and the land were sold 
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a second time, then they -vrould not be 
entitled to demand pre-emption again. ‘ 
This is according to the Zahiriyya 
Imam Muhammad says that if a field 
through which a small canal (sdqiya) 
passes irrigating the two sides, is sold, 
thereafter two pre-emptors appear one 
of whom has his property adjoined to 
one side of the canal and the other has 
his property adjoined to the other side, 
then they both are entitled to pre-empt 
the field. This canal is not an appendage 
of the field, and hence it cannot be 
considered as boundary line like a wall. 
If this canal is in the neighbourhood of the 
field and it is used for irrigation purposes 
about one thousand jaribs then the owner 
of the canal has a preferential right to 
that of Shafi-i-jdr. This is according to 
the Badaijj.'' 


' Because of their .surrender of the right on the first sale, but 

the nearest neighbour by reason of neighbourhood -would bo entitled 
to pre-empt it. 
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The Demanb of Pre-emption 

5*1, The cause of the right pre-emp- 
tion is sale and neighbourhood jawdr, it is 
conRrmed by {aJab, and Ish-had, and is 
perfected by talcingpossession Thcdemand 
is of three kinds: — Jalab-i-Mnimsahat, 
the immediate demand; Talab-Ish-Jiad , 
the demand -with invocation, and 
Talab-i-Tamlik, tiie demand of possession. 
By Talub-i-Muwdsabai is meant that 
ivhen a person entitled to pre-emption 
hears of a sale, he must claim his right 
immediately at the very instant, and if he 
remains silent vrithout claiming the right, 
it -will be extinguished. This is the accep- 
ted view of our jurists, and is according to 
the Asl. Hisham narrates another report 
from Imam Muhammad that it is deemed 
sufficient compliance with the law if the 
demand is made at any time during the 
meeting at which the information is receiv- 
ed, here the law is the same as in the case 
of Khiydr-til-M vhh yyira ^ and J^iydr-id- 
QubulA The jurists differ as regards 
the expression in which the demand 


^ This has reference to Taftoiz-ul-talay delegation of power 
of divorce to the wife. 

* The right to propose and accept the contract of marriage 
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should be expressed, and the correct 


view is that any words indicating a clear 
intention to pre-empt are sufficient, e. g., 
if a person should say, “ I demand 
pre-emption or I have demanded pre- 
emption or I demanded pre-emption;’’ 
then it is deemed lawful. But if he were 
to say to the vendee, I am thy pre-emp- 
tor, and I shall take this house in pre- 
emption, then such a demand is 
insufficient, the right of pre-emption 
would he extinguished. And if the 
pre-emptor when he is informed of the 
sale says ‘God be praised’ or ‘Glory 
to God’ or ‘God is great’ or if one of his 
JU companions sneezes, he says ‘God bless 

you’ or says ‘Peace be on you’ thereafter 
says “ I demand pre-emption, " then his 
right of pre-emption is not invalidated and 
similarly if he enquires as to who has 
purchased it and for what price, but if ho 
says in Persian ‘Shafa’at’ ^iwaham,’ then 
^ his right of pre-emption is invalidated. 
3 ' In the case of an invalid sale, the proper 

1 \ time for making the demand is not at the 

^ \ tXUs purchase, but when the sellers’ 

As regards 
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’ I'Or Iho ■'vord Shafa'at is not the same as Shu/‘a. 
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the sale and the sale in which’ 

option is reserved b}^ the vendor, Imam 
Abu Yusuf says that the proper time to 
demand pre-emption is the time of sale, 
^ 1 15^ but Imam Muhammad holds that it is at the 

ys-wl I I time of the confirmation of tiie sale. And 

^ with regard to a Hiha-bi- Shari il-^nvaz gift 
a condition for return, there are two 
eXjyiJi reports (a) according to one view the 
Uso^ ^ time when mutual possession is inter- 

C^y'^ 15® changed should be taken into consideration 

(h) according to the other view the time 
|vJ of the gift is important, if a neighbour and 

X*AcJ I ( dy a partner should hear of a sale at the same 
jUsU-J time, both being in one place, and the 

xxAOJ I Ai*b partner makes the demand, while the 

V neighbour remains silent thereafter if the 

Uso cb>l^ partner were to waive his right, then the 

neighbour would not be entitled to claim 
i-ftAoj pre-emption at all. If a mansion is sold 
in •which two persons have the right of 
^^^b> bli" pre-emption, and one of them is absent 
‘>=>• 1 ^ while the other is present, and the 

present pre-emptor claims half the 
mansion, then his right is annulled, so 
15= also if both were present and each were 

- \ to claim pre-emption in half of the man- 

sion, then their right would be annul- 
led. This is so according to the Mnhlt- 
of Sarakhsu 
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55- Sometimes the pre-emptor him- 
self receives the news of the sale by being 
present at the sale, and sometimes he is 
informed by another person. In the 
latter case, whether the number and 
trustworthiness of the informants are a 
necessary condition, as in the case of 
witnesses, is a disputed question among 


jj I jLs Jui 

y^tXSO tX=>. \ JOjLklO 
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our jurists. Imam Ahu Hanifa says 
that it is an essential condition that 
there should be one or other of these 
conditions satisfied. That is, either 
tlie required number, two men, or 
one man and two women, or the trust- 


jjj (JU^ worthiness of the informant is essential 


55 
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while according to Abu Yusuf and 
Muhammad neither number nor trust- 
worthiness is a necessary condition. So 
that if a person were to give information 
of the sale, and if the pre-eraptor remains 
silent, then his riglit would be extin- 
guished, of course provided the information 


IjdU LsjOLe 
\-^b Laa .«3 

-!s^ v-*-Uaj 


proves to be correct and it is immaterial 
whether the informant is a trustworthy 
person or not or wlietlier a mazun slave, 
or whether adult person or a minor. 
Thus if the pre-emptor remains silent and 
expresses no opinion whether immediate- 
!}■ as stated in the As] or before the end 
of the meeting as required by Imam 
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Muljammad then according to the two 
disciples his right of pre-emption would 
therebj' be extinguished, Karkhi has 
stated that out of the last two views the 
latter is the better view. This is accord- 
ing to the Ba(ldyi\ Hence though the 
information is given by one untrust- 
worthy person, yet if the pre-eraptor 
believes him, then the sale is deemed to 
have taken place according to all jurists, 
but if he disbelieves the informant, the 
sale is not deemed to have taken place 
according to the Great Imam even though 
later on the information proves to be true, 
but according to the two disciples if the 
information proves to be true, the sale 
must be deemed to have taken place. • This 
is according to the Zahhira. 

56. By Talah-i-Ishhdd, or demand 
with invocation of witnesses, is meant 
tlie calling of witnesses by the pre- 
emptor to attest the Talah-i-Muiodsahat 
the immediate demand and his right of 
pre-emption is thereby strengthened. 
The invocation of witnesses is not re- 
quired to give validity to the demand, 
but only to provide the pre-emptor with 
proof, should the vendee deny the de- 
mand, saying ‘You did not demand your 
right, when you heard of the sale, na)^ 
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you abandoned your right, and rose 
from the meeting ;’ while on the other 
hand, the pre-emptor asserts ‘I did 
demand' and since under the law the 
word of the vendee may be trusted, it is 
necessary to call on witnesses to attest 
tlie Talab-i-Ishhdd in order to give validi- 
ty to tlie Talah-i-Mnwcisabat. Hence 
it is required that Talcib-i-Ishhdd should 
be made in the presence of the vendee 
or vendor, or on the premises, the subject 
of sale. And tlie person claiming the 
right of pre-emption should say, in the 
presence of one or other of tliese, ‘Such 
a person has purchased this mansion; 
or a mansion (specifying its boundaries), 
and I am its pre-emptor, and have de- 
manded pre-emption, and now do demand 
it, bear you witness to this.’ The 
validity of this demand is finally deter- 
mined by the ability to do so. If a 
person is able to make the demand 
in the presence of one or other of 
these hut does not do so, then the right of 
pre-emption is thereby extinguished 
with a view to prevent further injury 
to the vendee. If the pre-emptor leaves 
the nearest place and goes to the more 
remote (all being in the same citj'), oven 
then according to the doctrine of Islihmn 
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the right of pre-emption is not annulled 
and similarlj’- it is not annulled if the 
remote place be in another citj*^ or in one 
of tiie suburbs of the same city (the 
suburbs of a city are not considered as 
one single place). But if these places are 
actually in one city, and the demand is 
made at the most remote place thus 
abandoning the nearest, then it is still 
lawful ; unless indeed the pre-emptor 
having arrived at the nearest place (does 
not demand pre-emption) subsequently 
goes to the most remote for in this case 
the right would obviously bo annulled. 
If the vendee has not taken possession 
of the property sold, then the pre-emptor 
has the option, and may, if, he pleases, 
make the demand in tlie presence of the 
vendor or at the premises. But if the 
possession has been taken by the vendee, 
then according to KarhM it is not valid 
to take witnesses and make the demand 
in the presence of the vendor. Imam 
Muhammad, however, has expressly 
stated in the Jdim' Kah'ir tliat accord- 
ing to Istihsdn (Equity) but not (/'lyds, 
analogy, it it laAvful to do so even after 
the delivery of possession to the vendee. 
This is according to the Miihzt of 
SaraJehsi. 
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57. The Talah-i-Muwasabat or 
immediate demand is first necessary, 
and if at the time of making the first 
demand there was no opportunity 
of invocation of witnesses, then the 
Talab-i-’lshhad or demand with invoca- 
tion should be made, as for instance, the 
pre-emption was informed about the 
sale in the absence of the vendor, the 
vendee, and not at the premises, but 
if he heard it in the presence of any 
of these, and had called on witnesses 
to witness the demand, then it 
would suffice for both demands. This is 
according to the Khizaidul-MtifUn. 
By the Talah-i-TamUk, or the demand 
of possession, is meant the bringing of 
the matter before the Kdzi judge, so that 
he may decree the property to the 
claimant by reason of his right of pre- 
emption. If the pre-emptor neglects 
to litigate the matter for a sufficient 
reason, such as sickness, imprisonment, 
or the like, and cannot appoint an agent, 
the right of pre-emption is not annulled, 
and according to Abu Ilanifa, and one 
report of Abu Yusuf, even though he 
should neglect to do so without a sufficient 
reason, the right would not bo annul- 
led. This is according to the Miihtt. 
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This is the approved doctrine of the Hanap 
school, and the Fatwd is given according 
to it. This 18 according to the Riddija. But 
according to Imam Muhammad and Zufar, 
and by another report of Abu Yusuf also, 
if the pre-emptor were to call on witnesses 
to his demand, and yet should neglect to 
file a suit for a month ^ without a suffi- 
cient excuse, the right of pre-emption is 
annulled. This is according to the Muh'it. 

58. The proper form for making the 
Talah-i-TamVih is for the pre-emptor to 
say before the Court Edzi that such a 

person has purchased a mansion (describ- 
ing its situation and boundaries), and I 
am its pre-emptor by reason of a house 
belonging to me (the boundaries of which 
he should also explain). Pray oi’der him> 
therefore, to deliver the mansion to me. 
HoAvever simply by this demand, the man- 
sion does not become his property unless 
the judge passes order for its delivery or 
until the vendee of his own accord delivers 
the property to the pre-emptor, so that if 
before either decree or delivery has taken 
place, another adjacent property is sold, 
and thereafter the judge passes his decree. 


J 


According to Anglo-Muhaminadan Law the period is one year 
(Limitation Act 1 90s.) 
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or the property is delivered by the vendee, 
then the pre-emptor has no right of pre- 
emption in the property recently sold. In 
like manner, if the pre-emptor should die 
or sell his own house after making the 
demands, but before the o rder of the judge, 
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comes extinguished. This is according to 
the Aclab-ul-Edzi. The pre-emptor is 
entitled to refuse to take the mansion, 
though the vendee is willing to give its 
delivery, until the judge has decreed it 
in his favour. This is according to 
the Muhit. When the' pre-emptor 
brings the suit demanding pre-emption, 
while the mansion is still in the posses- 
sion of the vendor, then it is a condition to 
the hearing of the suit tliat both the vendor 
vendee should be present (as 
P^i'ties to the suit) because the pre- 
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emptor is suing both for ownership and 
possession, the former being with the 
vendee and the latter with the vendor. 
But if the mansion is in the possession 
of the vendee, then his presence alone 
txj is sufficient for the hearing of 
I (be case. Tliis is according to the 

Faiatva-i~Qdzi Kjidn. If the pre-emp- 
tor is absent, then after he has received 
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the information of sale lie would be 
allowed a sufficient time to make the 
demands and if he and liis agent appears 
within a reasonable time, so much the 
better, otherwise lus rif^ht of pre-emption 
would be annulled. And if he appears and 
goes away after making Talah-i-Ish had 
his rightcontinuesaccording to Abu Hanifa 
because bj* delaying Talab-i-TamlV; 
the right of pre-emption is not annulled ; 
but according to his two disciples 
the right of pre-emption would be 
annulled if there is no sufficient cause 
for delay. And if the vendee happens 
to be in a certain city while the property 
sold is in another town, then the pre- 
emptor is not obliged to make his demand 
there, but he should make his demand 
at the place where the property is 
situated. This view is exp essed in the 
Ma/iii of Sarahhsi. If the pre-emptor 
hears of a sale while en route to Mecca, 
and there he makes Talab-i-Mwodsabat 
but is unable to make Talab-i- Ish had 
personally, then he should appoint an agent 
(vakil) to make this demand on his behalf, 
but if he does not do so, and continues 
his journey, his right of pre-emption is 
annulled. And if he does not find any 
one whom he could appoint his agent, 
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but finds a person {fija, a scribe or mes- 
senger), tlien be should have a letter sent 
through him appointing an agent and if he 
does not do so, his right of pre-emption 
would be invalidated, but if he neither 
finds an agent nor a scribe, nor a 
messenger then his right of pre-emption 
continues until he finds one of them. 
This is according to the Zahiriyyali. 
If a person has a right of pre-emption 
against a Edzt judge, then he should 
present the judge before the Sultan ayIio 
has appointed him and if he has a right 
of pre-emption against the Sultan and 
the Kdzl judge refuses to summon the 
Sultan, then his right of pre-emption 
continues, because there exists a sufficient 
excuse. This is according to the Muliit 
of SaraTehsi. 

59. If the pre-cmptor is informed 
of sale at such a time in the night that he 
cannot go out to demand Talah-i-IsIiJidd, 
thereafter if he makes the demand early 
in the morning as soon as the sun rises 
it would be valid. This is accord- 
ing to the Kinildsa. If he receives 
the information at such a time that 
people usually go out to do their work, 
then lie must proceed to make the 
demand. Tliis is the view of llm Fazl 
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and is according to the Ildwu Accord- 
ing to the Fatdwd, if a Jew receives 
information of sale on a Saturday, 
and he does not inalvo the demand, 
then his right of pre-emption is annulled. 
Tlii.s is according to the Fhjzdncct-vl- 
Mztffin. If the Shafi-i-Jdr is afraid 
of demanding pre-emption before a T\dz'i 
of tlie Shdft scliool who does not decree 
SJiufa-hU-Jawdr, therefore he does not 
demand pre-emption, his right is not 
annulled because he has done so on 
account of a proper excuse. This is 
according to the Mulfit of Saraklm. 

60 When an Ahl-i-Baghy , one of 
the rebels, purchases a house from a 
person in the rebel’s army while its 
pre-emptor is in the army of Ahl Ifuq, 
the just people, and if he (the pre- 
emptor) is unable to send an agent or he 
himself is unable to enter the rebel force, 
then his right of pre-emption continues, 
and the delay in execution of the Talah-i- 
Islihdd is of no consequence ; but if it 
were possible for him to send an agent 
or to enter the force himself and then he 
did not make the demand, then his right 
of pre-emption would be annulled. 
This is according to the Mnhii. Iftiie 
pre-einptor happens to be in the 
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force of ^Jiawdrj deserter or that of 
Ahl-Baghy rebels and is afraid to enter 
the army of Alit Acll^ the just people, and 
hence he does not make the demand of 
Talah'i- Ish/iad^ then his right of pre- 
emption is annulled, for it was possible 
for him to leave the enemy and enter the 
army of AliV Adi. This is according to 
the Miihlt of Sarakhs'i. 
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61. If the vendor and the vendee 
agree that the pre-emptor some time 
ago received the information of sale 
hut afterwards they disagree as to 
the making of TaJah and the pro" 
emptor says, “ I demanded pre-emp- 
tion when I heard of the sale,” while 
the vendee denies this statement, then 
the word of the vendee will he accepted 
and the pre-emptor will liave to tender 
evidence. However if the pre-emptor 
says I am inforinod oftlie sale just now, 
and I demand it, then the vendee saj's 
Toil heard of the gaiQ long before, and 

50 U did not demana^’ tlien the -word of 


the pre-emptor Avii] Pe accepted and 
tlie vendee will In^y^ tender evi- 
dence. It is reported t.omlmrmi ‘Abdul 
''VSlMd Shnilmm Umt ;f „ p,e.,,„,,tor is 
..irormsdoflLesals, 
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Talab-i-Muwasahat then his right is esta- 
blished, but if lie says that after he was 
informed of the sale on a particular day 
he demanded pre-emption, then his state- 
ment need not be accepted and if he says 
that he heard of it only now, then he 
would be considered a liar for this may 
be a device which may be effected thus ; 
the pre-emptor may ask some one to 
inform him of the sale at that time, and 
thereupon he makes the statement that he 
heard about the sale just now, and he 
would obviously be speaking the truth for 
he actually received the information at 
that time. In the Nawddh- Muljammad 
Bin Muqatil mentions that when the pre- 
emptor has demanded pre-emption from 
the vendee some time before and is afraid 
that if he assert it he would have to call 
witnesses for it, and accordingly says 
that ho is informed of it just now and he 
demands pre-emption then he may be 
allowed to say so on oath. This is ac- 
cording to the MuJnt. The Kdzl may ask 
the vendee to demand an oath from the 
pre-emptor on the fact that he has de- 
manded pre-emption by a valid demand 
Avithout delay, the moment he received 
the information of sale. If the vendee 
produces proof to the effect that the pre- 
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emptor received the information of sale 
a long time ago and he did not demand 
pre-emption, wliile tlie pre-emptor also 
produces evidence that he did demand 
pre-emption when he received the 
information of sale, then the evidence of 
the pre-emptor Avould be relied upon, and 
the Ktizi Avould decree Shufct to him. 
This is so according to Imam Abu 
Hanifa, but his two disciples hold that tbe 
evidence of the vendee should be credited. 
This is according to the Zakh'ira. If 
the vendee denies that the pre-emptor 
demanded pre-emption at the time of 
information of sale, then the vendee 
would be sworn as to the fact of informa- 
tion only, but if he denies that the pre- 
emptor demanded pre-emption when he 
met him then he would be sworn absolu- 
tely. This is according to the Muliaqit. 

62. "When the pre-emptor brings a 
suit of pre-emption, the Aasi judge, 
before accepting or admitting the suit 
against the defendant should ask him 
first respecting the town and street, 
and where tlie property is situated, 
and also its boundaries, for the pre- 
emptor is seeking to cslablisii a right and 
it is necessary that the pro])orty should 
be definitely ascertained because a defee- 


THE ISIUSLIM LAW OF PRE-EMPTION 133 


^L»as 

f-jl 

tl* rJIau viUo 
;|JJ| I (jojs 

fj loj jo!^':^ J.I 

L^OAfli 

^•ull 

.55^ 

\il36 |i3Ls 

xJLui 

ij~LaJ I L^ 

xlxAi 2u 3 ^ySlXji^S^ 
sLci>| 

y^ Uy^ y^ 
|6Las^jiJu Lj^^svcsJwjo 
L^JLo 

U^jSV^Sjc ,jXj |J^ 
^(gX««j| jJLau Sj^ij 

l*X<a 

cjUyi J^iaj cMa-w 

(3o icuLii J(Xj 
liUo Ljub^ 
viUi (j-« |6U 

I ^_a-LJs (^dzJLAu 
(X>^y Ul^ 1-0-^ 

JUu 45t>J| 

(jjo »t)JLa 

i5 1*1 

s*» 

Luo ^tx! f I 


tivc suit is invalid. Wlien tin’s lias 
been explained, the JsTnci should ask him 
■svhethcr the vendee has taken possession 
of the property or not ; for if the vendee 
has not taken possession, the suit is not 
valid unless the seller is also made a 
party to the suit; the Kazi should also 
enquire from the pre-emptor the cause of 
his right of pre-emption, that is the 
boundaries of the property by reason of 
^vhich he claims his right, for there are 
different causes and he may perhaps be 
basing this claim on an inferior cause that 
is he may be excluded by another person 
who has the superior right. After the pre- 
emptor has assigned a proper cause, and 
is not excluded by any other person, then 
the judge should ask him when he became 
acquainted with the fact of the sale, and 
how he acted on the occasion ; for the 
right of pre-emption may be annulled by 
lapse of time, or by some other objection, 
therefore all this should bo enquired. 
Thereafter the Kazi should ask him about 
the Talah-i-iaqrir, or confirmatory de- 
mand) how it Avas, and before Avhom and 
Avhere he made the demand at the nearest 
or the remote place. After all this has been 
explained, in a satisfactory manner the 
claim is complete as against the defend- 
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ant, who should now be interrogated 
respecting the property by reason of 
which the claim has been made. ‘ Is it 
the property of the pre-eraptor or not ?’ 
for oven though it were in his possession 
whicli is apparent evidence of ownership 
it is not sufficient for the claim of pre-emp- 
tion must be established by direct proof. 
The defendant is accordingly to be 
asked regarding it, and if he denies the 
property to belong to the pre-emptor, 
the judge should say to the plaintiff, 
‘Produce proof that it is your property 
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and if he (the plaintiff) fails to do so, 
and demands an oath from the vendee, 
the oath is to put in these words, 
‘By God I do not know that he is the 
proprietor of this house by reason of 
which he demands pre-emption.’ The 
vendee is to swear on his knowledge of 
the fact because it is possible the property 
of the pre-emptor may be actually in 
some one else’s possession. According 
to the Tabayin this is the view of Imam 
Abu Tusuf and according to the Sirajiyya 
the Fatxoa accords with this view. How- 
ever, if the vendee lefuses to take the 
oath or the pre-omptor produces evidence 
or the vendee himself admits the fact 
then the pro-cmptor’s right to pre-empt 
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the property is fully established. There- 
after the Kazi is to ask the vendee “Have 
you purcliased the property or not.’' If 
lie denies the purchase, the judg'e should 
ask the prc-einptor to produce proof of 
the fact of the sale, and if he is unable 
to do so and demands tlie oath from the 
vendee, the oath should be administered 
in these words, 'By God I haAm not pur- 
chased,’ or ‘By God, he has no rjg-ht of pre- 
emption against me in this mansion.’ This 
would be putting the oath as to the result, 
in conformity with the opinion of Imiim 
Abu Hanifa and Muljiammad while tlie 
other mode is to put it as to the cause, 
which is in accordance witli the opinion 
of Abu Yusuf. If the vendee refuses to 
take the oath or he acknowledges the 
sale, or the pre-emptor adduces proof, 
then the decree is to be given in favour 
of the pre-emptor the right having been 
established by manifest proof- This is 
according to the Toby~m. The ’Ajnas 
mentions the mode in which the evidence 
is to be taken. The witnesses should 
depose in the following manner. As 
regards the fact, of the pre-emptor s 
neighbourhood of the purchased mansion, 
it is required that the witness sliould 
testify thus, ‘This property which is m 
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the vicinity of the purchased mansion, 
has been the property of the pre-emptor 
before the vendee had purchased tliat 
mansion, and that it belongs to liiin upto 
this time ; and we do not know wliether 
it lias gone out of his ownership.’ Hence 
if they should depose simply? ' This 
property belongs to this neighbour,’ it 
would not be sufficient but if they should 
say that ‘The pre-emptor bought this 
property from such and such person, and 
it is in his possession,’ or that ‘Such 
person gifted it to him’ this testimony 
would be deemed sufficient. If the 
pre-emptor intends to demand an oath 
from the vendee, he can do so. This is 
according to the Zakhlra and the 
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63. It is reported from Abu Ynsuf 
that if a certain person brings a suit for 
a bouse and establishes by proof that 
‘This bouse Avas in the possession of his 
father,’ and that it remained in his 
'possession till bis death, then the Kazi 
sh’mild decree the bouse to him ; mean- 
ANbiV\^^ ^ mansion by the side of this 
house js not entitled to 

pre-empt prior to liis cslabiishing 
ownership m bhe house by reason of 
which he eoulc| demand pre-emption. A 
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Iiouse is in the possession of a person 
^vllo acknowledges that it l)e]ongs to 
certain other person, and if a house 
heside this house is sold, and the person 
for whom the acknowledgnienl was 
?nade, demands pre-emption in the house, 
then he would not he entitled to do so 
until he produces proof that the house 1)3’ 
reason of which he demands pre-emption 
is actuall.v his own property. This is 
according to the Mulfit of SarciMfu. 

As regards tlie extinction of the 

right of pre-emption I^iisaf mentions that 
if a vendor acknowledges a certain share 
in the house for a person, thereafter sells 
the remainder of tlie house to him, then 
the neighbour is not entitled to pre- 
emption ; but Abu Bakv Khwarami dis- 
approves, of this view of Khisaf and 
gives Faiwa to the effect that pre-emp- 
tion arises in favour of the neighbour, 
Shafi‘-i-jar ^ for there is no other proof 
of partnership except the acknowledgment 
of the vendor. This is according to 
the Zakhira. If Wo heirs inlierit 
Ajmah (a forest) from their father, 
while one of them is not aware of the 
fact, that his fatlier left him this forest 
and also has no knowledge that he has 
a share in it, and in the meanwhile 
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another forest beside this forest is sold, 
and he does not demand pre-emption in 
it, afterwards he learns that he has a 
share in tliat forest by reason of which 
he could demand pre-emption, therefore 
now he demands pre-emption in the 
forest sold, then according to the jurists 
his right of pre-emption has already been 
invalidated inasmuch as that the essential 
condition for establishing pre-emption is 
that should be made at 

the time of the information of sale, and 
he lias not made that demand and further 
since such ignorance is not a sufficient 
excuse, the right cannot exist. This 
is according to the Fatdwd-l-Qazi Khan. 
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CHAPTER IV 

Of the Pre-bmptoe’s Right to the 
Whole or a Part op the Purchased 
Property 
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64. When a person purchases from 
another person, by a single bargain, five 
houses in a street in which there is no 
thoroughfare, and the pre-emptor desires 
to take one of tliem, then according to 
our jurists if his right of pre-emption is 
based on partnership m the way, he 
cannot pre-empt one of them for this 
would amount to tlie division of the bar- 
gain without any necessity for it, but if 
liis right is based on neighbourhood, that 
is he happens to be the neighbour only to 
tlie house Avhich lie wishes to pre-empt, 
then he ivould be lawfully entitled to 
pre-empt it alone. This is according to 
the Fatdwd-i-Qaz~i Khdn, If a pre-emptor 
wishes to take a part of a purchased pro- 
perty and not the whole, while that part is 
not distinct or separate, as for instance, 
when the purchased property is a single 
mansion, and the pre-euiptor desires to 

take that part which abuts on his own 
139 
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premises, without the remainder, then he 
cannot do so, and on this point there is 
no difference of opinion among our jurists; 
for if he were allowed to take a part only, 
that would be a division of the bargain 
as against the purchaser. The pre-emptor 
therefore must either pre-empt or leave 
the whole, whetlier the purchase be by 
one person from a single vendor or by a 
single vendee from two or more vendors ; 
hence he cannot pre-empt the share of 
one of the two sellers and it is imma- 
terial whether the purchaser has or has 
not taken possession of the property sold. 
This is the correct view. This is accord- 
ing to the ZaJuy RiwdyaU However if two 
vendees purchase some property from one 
vendor, tlic pre-emptor may take the share 
of one of tliem. This is tlie view according 
to all jurists, irrespective of the fact 
Avhether tlie purchasers have taken or have 
not taken ])Ossession of the property. This 
is according to the Znliir Riwdyaifor here 
the bargain was sejiarate from the liegin- 
ning and tlie pro-emption of a distinct 
part is not dividing tlie bargain; and it 
is immaterial whether half the price ^\a6 
mentioned separately for each property 
or a single sale c-onsideration was mcn- 
5 tioned for both, or whether the person 
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iiad contracted for himself or not. If two 
persons together were to appoint one 
person as an agent to purchase some pro- 
perty and the agent accordingly purchases 
from two persons, and the prc-emptor 
desires to make his claim, then he cannot 
take the share of one of the vendors onlv 
by bis right of pre-emption; but if one 
person appoints two agents and those two 
agents purchase from one vendor tlien 
the pre-emptor may pre-empt the sale 
effected by one of the agents only So 
also if ten agents purchase from one 
person, the pre-emptor may take from one, 
or from two, or from three. IinSm 
Muhammad has said that in all these 
oases regard is to be had to the actual 
purchaser, and not to the person on whose 
account the purchase has been made ; 
and this is the correct view. If a part of 
tile purchased property is separate and 
distinct from other part of it, as for 
instance, when two mansions are pai- 
chased by one bargain, the pre-emptor 
cannot take one of them Avithout the other 
wdien ho is entitled to pre-empt the both. 
Hence he must cither take or leave the 
both ; and this is the view of our three 
eminent jurists. It is immaterial whether 
the mansions are adjacent or separated 
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from cadi other, and whether they are 
situated in one or two dilferent cities ; but 
if, he were the lire-emptor of one of the 
mansions only then according to Imam 
Abu Hanifa he cannot pre-empt both, but 
that one only of which he is the actual 
ShafV-i-jar, And the same is the view of 
Imam Muhammad also. As regards 
several fields which are adjacent to one 
another, and a certain piece of land be- 
longing to different orvner is adjacent to 
one of them and there is no common way 
or a canal in these fields except one 
miisnat (a branched out small canal), 
then according to Imam Muhammad the 
neighbour is entitled to pre-empt that 
field alone which is adjacent to his land- 
Similarly, in the case of A'illages if a 
certain village Avith all its effects (houses 
and fields) is sold, then a pre-emptor 
may pre-empt that field which is adja- 
cent to his OAvn and Hasan bin 
Ziyad has reported from Imam Abu 
Hanifa that (he pre-emptor is entitled 
to pre-empt the whole ; but Shaikh 
Kurkhi says that it can be inferred 
from the repoit of Hasan bin Ziyad 
that Imam Abu Hanifa was also of 
the same opinion as i^Iubammad iiut 
afterwards he held that the whole should 
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CHAPTER V 

Of Ikstitution op the Pre-emptoh’s 
Claim and Its Effects 

65. It is not incumbent on the 
pre-emptor to tender the price at tlie time 
of making his claim. Nayi he may law- 
fully contest the matter before the Kdz'i 
without tendering the sale-considera- 
tion. But after the decree has been 
given, be must pay the amount. This 
is according to the As?. Imam Muljammad 
says that the J^dzi should not decree pre- 
emption to him unless he has tendered 
price, and if he has given the decree 
prior to the tender of the price, the 
vendee is entitled to refuse delivery of the 
property until the price fs paid to him, and 
according to Imam IMuhammad this view 
is subject to the order of the Kdzi. How- 
ever, if the pre-emptor -were to delay pay- 
ment after he has been directed to do so, 
then according to all jurists, the decree 
is not to be cancelled. This is according 
to the Tahifiri. If the pre-emptor takes 
the piopertj’ from the vendee, then the 
contract and security of the sale-considera- 
tion rests upon \ endec. And if he takes 
it from the vendor, then the contract and 

>44 
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its responsibilities are on the vendor. Abu 
Sulainian reports from Abu Yusuf tliatif the 
vendee has paid tlie price and has not yet 
oI)tained possession of the property and 
the Kazi decrees pre-emption m favour 
of the pre-emptor in tlicir presence, then 
he (the pre-emptor) should got possession 
of the property from the vendor and pay 
tlie i)rice to the vendee, and the contract 
and its responsibilities will be on vendee, 
but if ho (the vendee) has not paid the 
prioe then tlie pre-emptor should pay the 
price to the vendor, and the contract and 
its responsibilities will be upon the vendor. 
Thus if the pre-emptor finds any 
defects in the property and returns it 
either to the vendor or to the vendee by 
tlie order of the Court, thereafter if the 
vendee intends to purchase it at its 
previous price, and the- vendor is also 
willing, then the vendee has an option 
to take it or leave it. If the pre-emptor 
takes the property from the vendee 
and intends to make a contract Avith 
him as a securitj^ then he can do so. 
He should mention in the contract deed 
the fact that the vendee purchased the 
property first and the manner in which 
it was pre-empted. Thereafter the 
pre-emptor should take the deed of 
P. 19 
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contract, drawn up by the vendor 
in favour of the vendee and but if the 
vendee refuses to hand it over to 
him then he can do so ; but it is necessary 
for the pre-eniptor that he should protect 
himself by invoking witnesses on the 
fact that the vendee has delivered 
possession of the property to him on 
account of his right of pre-emption. And if 
the pre-emptor takes the property from 
the vendor, he may draw a similar 
document stating in the deed the ac- 
knowledgment of the vendee to the elfect 
that he has surrendered his right, had 
acquiesced or acknowledged that he has 
no right of any kind to the property and 
no demand as regards its sale-considera- 
tion. This IS according to the Muhtt. 
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G6. If the pre-einptor wishes he may 
draAv up a flocument thus tliatthe mansion 
has been delivered to him in pre-emption 
and the vendor has taken its price with 
the consent of tlie vendee, and also that 
the vendor is zimdn-ud-dark responsihle 
for the dark any defect creeping in the 
property. Tliis is according to the 
Mahsut. 

67. When the Kazi has passed a 
decree in favour of the pre-emptor, or 
the vendee has delivered the property, 
then all the legal effects of sale are 
established, such as the options of 
inspection and defect, and lien for the 
price in the event a third person 
establishes his title to that property, but 
the -pre-emptor is himself responsible for 
any loss sustained in consequence of his 
own deception. That is, if he were to 
erect a building on the land pre-empted 
and thereafter a tlnrd person’s title is 
established in the land and conse- 
quently an order is given for the demoli- 
tion of the building, then he can recover 
only the sale-consideration from the 
person from whom he took the property 
and he cannot recover the value 
of the new building. This is the accept- 
ed view, but Abu Yusuf is of opinion 
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that he can recover the value of the 
buildings also, however, in similar circnm- 
stancea the vendee is always entitled, to 
the cost of buildings. This is according 
to the Tatar ^mniyya. And if the sale 
has taken place for a deferred price, as, 
for instance, on credit for one year, then 
the pre-emptor is not entitled to the 
benefit of the credit, except with the 
consent of the persons involved and if 
that person is not willing then the Kazi 
should say to the pre-emptor, ‘ pay down 
the price at once or wait for pre-emption 
till the expiration of the period of credit.’ 
If the pre-emptor makes the payment and 
takes the property from the vendor, then 
the vendee is not responsible for the price ; 
but if he takes it from the vendee, then 
the period stipulated for deferred pay- 
ment remains as it was in favour of the 
vendee, and the vendor has no power 
to demand the price from the vendee 
before the expiration of the term. If 
the pre-emptor waits till the expiration of 
the time of payment, then he is entitled to 
his right of pre-emption, provided 
the period was fixed and known 
for if it were an invalid term, as, 
for instance, ‘ til! harvest ’ and the pre- 
emptor is prepared to pay the price 
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immediately and take the subject of sale, 
then be cannot do so. * The Miiiht^ the 
Zakhira and the Fatdwd-i-Itdlnyya ex- 
press the same view. If the vendee 
purchases some property and stipulates 
a fdsid, invalid, period for payment of 
the price but pays it down immediately, 
then the sale becomes valid, and the right 
of pre-emption arises. And similarly if 
the land is sold when crops are standing, 
then the pre-emptor must demand pre-emp- 
tion at the time of sale, otherwise his right 
Avill be invalidated. And according to 
the Mujarrad in the ease of sale, subject 
to option, it is lawful to take it in pre-emp- 
tion immediately ; and if the pre-emptor 
does not demand pre-emption his right 
of pre-emption is invalidated. This 
is according to the Tdidr Khdniyya. 

68. If a person who belongs to 
tlie shafV school demands pre-emption 
basing his right on t\\Q jawdr (neighbour- 
hood), the judge should put him this 
question “ Do you believe in Shufa bil 
jaiodr or not? ” and if he answers 
affirmatively, the judge Avill decree 
pre-emption, otliei’Avise not. Tins is 
according to the Strdjiyya. A person 


' The reason here being that the sale itself is invalid. 
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purchases a house froiu another person 
for 1000 dirhams and sells it to another 
person for 2000 dirhams transferring 
possession of it to him at the same time. 
Thereafter the pre-emptor appears and 
intends to pre-empt the house for 
the price of the first sale, that is, 
1000 dirhams then Abu "Yusuf holds 
that he can pre-empt it from the second 
vendee who has possession of it for 
the same price, and the second vendee 
should recover 1000 dirhams the re- 
mainder of the price which he lias paid, 
from his own vendor. Hasan ibn Zijmd 
relates from Imam Abu Hanifa that if 
the pre-emptor appears while the vendee 
has already sold and delivered possession 
of it, and is also absent from the place, 
and the pre-emptor intends to pre-einj)t 
the property on the first sale, then there 
exists no cause fOr litigation between 
him and tlio second vendee, that is, if the 
pre-emptor desires to take the house by 
the first sale according to Immu Abu 
Hanifa and Muhammad the presence of 
the first vendee is a necessary condition. 
But Imam Abu Yusuf liolds that it is not 
a binding condition. However, if the 
pre-emptor pre-empts tlie second sale, 
then without doubt it is not necessary 
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that the first vendee should be present 
and made a party. This is according to 
the MuJut. And if the pre-emptor says 
“ If I do not pay the piioe within three 
days, I shall have no right of pre-emp- 
tion ” and then if he does not tender 
the price within the stated period, Ibn 
Rustam reports from Imam Muhammad 
that his right of pre-emption is invali- 
dated, but some jurists hold the opposite 
view and which is correct. If the 
pre-emptor offers dinars'^ whereas the 
price was fixed in dirhams or produces 
dirhams whereas the price was fixed in 
dinars^ the jurists differ as to the effect, but 
the correct opinion is that in such cases 
the right of pre-emption is not invalidated. 
This is according to the Fatdicd-i~Kdzi- 
Khdn. It IS mentioned in the Fatawa-i- 
Itdhiyya that if the vendee asks the 
pre-emptor to postpone the litigation till a 
definite period and the pre-emptor ac- 
quiesces noAmrtheless the right continues. 
It is mentioned in the Muntaqd on report 
by Basil!- from Abu Yusuf that such a 
statement of the pre-emptor, viz., ‘‘I have 


’ Dinar is a gold coin of much higher valuo than a dirham 
which is a silver ooin now obsolete roughly equivalent to the 
Frenoh franc. 
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no right against that person amounts to 
tlie waiver of his right of pre-emption. 
This is according to the Tatar Khdniyya. 
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69. An owner is in possession of 
a certain house. Another person says 
that this owner has purchased the house 
from some other person and claims that 
he is the pre-emptor of that house. He 
also produces proof in support of his 
statement. The owner who is in posses- 
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sion of the house also produces evidence 
to the effect that the house has been 
entrusted to him by some other person. 
Then the Kazi should decree pre-emption 
to the claimant, because the person in 
possession of the house is considered as the 
other party to the litigation but if the claim- 
ant does not sue him for the purchase of 
the house but sued some other persoui for 
example, if he says to the person who is 
in possession of the house, that a certain 
stranger {who is not in possession of the 
house) has purcliasod it for so much, 
and that he claims to bo its pre-emptor, 
and tenders evidence while the person 
in possession establishes (hat such and 
such person lias entrusted it to him, 
tlien there exists no cause of litigation 
between both of them until the third 
party presents himself, because hero the 
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person in possession has been made a 
party simply because of his possession. 
This is according to tlie Miihit. If a 
person buys a bouse for genuine cUrhaiiis 
but paid counterfeit dtrhams then the 
pre-emptor is onlj entitled to pre-empt 
the property for genuine dirhams. 
This is according to the Sirajiyya. If 
tlie vendor agrees to take counterfeit 
dirhams in lieu of genuine dirhams^ then 
also the vendee has a right to demand 
genuine dirhams from the pre-emptor. 
This is according to the MnzmardU 
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Op the sale in which sevehal peesons 

ARE ENTITLED TO PRE-EMPT 

70. It should be known that M^hen 
there are several persons and all of them 
have the right of pre-emption in a man- 
sion, then each one of them, before perfec- 
tion of his right or decree in his favour, 
has a right in the whole mansion and if 
one of them gives up his right before 
taking possession and before decree, then 
the others ma}' take the ■whole. But after 
perfection of his right, or after decree) 
the right of each one is that which has 
been assigned, or decreed in the capacity 
ofaco-prc-emptor,thatis,if there are hvo 
pre-emptors to a mansion, and the Kazi 
decreed pre-emption between them, now 
one of them surrenders his share, the other 
cannot take the -whole. If some of the 
pre-emptors have superior right to 
others, then the Kazi will decree 
pre-emption to them, and the right of the 
inferior pre-emptors is invalidated, c.g., 

shaft -i-shaaVc and shaft ~i-jdr together 
demand pre-emption, and the shaft-i- 
sharih surrenders pre-emption before 
the decree in his favour, then the 
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shafl -i-jav is entitled to pre-empt the 
propert}', and if the Court had decreed 
the mansion to the sharlh thereafter he 
suri'enders his right, then t\\QsJiafl‘-i-jar^ 
has no right of pre-emption to the man- 
sion. This is according to the Zakhira. 
If one of the two pre-eniptors is 
absent, tlien tlie present pre-eraptor is 
entitled to take the whole man- 
sion and if he desires to take Jialf 
of it and the vendee agrees to it, he could 
do so, but if the vendee says ‘ No, I shall 
not give you the whole but the half only,’ 
then nevertheless he has the right to take 
the whole. This is according to the 
Mabsut, And if the present 
pre-emptor says in the absence of the 
other pre-emptor ‘I shall fake half, or one- 
third which IS my actual share only/ 
then he is not entitled to do so, he must 
either take the whole or give up Ins right. 
This is according to the Siraj-al-Wahhdj. 
And if after the ICazi has decreed 
the whole house to the present pre-emptor, 
thereafter another pre-emptor appears 
to whom he decrees one-half, thereafter 
the third pre-emptor conies forward to 
whom he also decrees one-third of 
what the two previous pre-emptors 
had received so that their shares become 
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equal, now if the pre-emptor to whom 
the whole of the house was' decreed, 
says to the second pre-emptor to whom 
the half was decreed “I resign the whole 
in your favour, cither take the Avhole 
or give up the whole,” he cannot do so, 
and the second is entitled to take the 
half only. This is according to 'the 
Muhit. If one of the several pre*emptors 
appear first and establishes his right 
and the Kazi decrees the whole house 
in his favour, thereafter another pro* 
emptor appears, then the Kazi, if he is 
of the opinion that both of them have 
equal rights will decree half of the 
property to him also, but if he is of 
opinion that the second one has a 
superior right, e. g., jf the first pre- 
emptor happens to be a ShafV-i~Jar and 
the second Shaft" t-Khatil, the Kazi 
vill invalidate the right of the first 
and decree the whole to the second, 
and if the second has an inferior right 
to the first, then he shall not pass 
any decree at all. This is according to 
the Siraj-5I-7Fahhdj. 
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71- If a pre-emptor purchases a 
house and another co-pre-emptor -who 
has an equal right of pre-emption to the 
house appears, then the Kazi -will 
decree in his favour half of the house. 
And if afterwards another person who 
has a better right appears and piefeis his 
claim, tlien the Kazi will decree the 
whole house to him, and if a person 
having an inferior right appears, then he 
is not entitled to pre-emption. This is 
according to the Sharh-al-Tahdwt. 
If after the house has been decreed to 
the pre-emptor he returned it to the 
vendor on account of defect, and another 
pre-emptor avIio was absent appears, he 
can pre-empt only half of the house by the 
first sale whether the house Avas returned 
on account of defect Avith tlie order of 
the Court or Avithout it or Avhether it 
Avas before or after taking possession 
of it. And if the absentee pre-emptor 
desires to take the Avhole of the house 
in pre-emption by reason of the fact that 
the first pre-emptor had returned it on 
account of defect, and he also desires to 
give up his riglit on the first sale, then 
it is to be considered Avhether the 
return Avas without the order of the 
Court, and if so, he can pre-empt it. 
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JaS 0^1 the return after taking possession and 

without the order of the Court is con- 
Jus ^UjJI j sidoredasa new sale, and furtlier the 
usual i sale of any property before its possession 
Us) , xUa» is taken is not laAvful. However, this 


(^jo b b jLs 


(jwaA.iJ I Ju3 I 

Jus ^ j 


sale ot any property before its possession 
(vufiXw.} Us) y xUa| is taken is not laAvful. However, this 
^Jlpl U| view is correct according to Imam Abu 

iU 5 ( Hanifa and Imam Abu Yusuf and 
,j.x according to our jurists. And if the 

HuiiA*..3 Jb return was made after the order of the 
ol • J^'l Court the pre*cmptor cannot take it 

u'uAi pLocj because it amounts to the cancellation of 

tka.b xl the sale as if the transaction had never 
taken ])lacc at all, while the right of 
Ju=!^!i iXiHl pre-emption is based on validity of sale 

cXi.!5J|. ^1 jug itself. However, if the pre-emptor being 

csiA^ ksAAJb aware of the defect surrendered the riglit 
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before the decree of pre-emption was 
made in Ins favour and thereafter the 
absentee appears, then if lie desires he 
maj^ take the whole of the house or give 
up liis right. And if the pre-cmptor had 
returned the house on account of defect 
after the decree of pi’e-emption was 
made in his favour, and then two other 
pre-emptors appear, tliey both can take 
two-thirds of the house in pre-emphon 
The same rule applies Avhether there are 
two or three pre-emptors, that is, the 
right of the absentees is determined with 
reference to their numbers. If a pre- 
emptor did not pre-empt the property 
but purchased it from the vendee, there- 
after an absentee pie-emptor appears, 
then he can, if he desires, take the whole 
house by the first sale or by the second 
sale. However if the first vendee 
happens to be the pre-emptor of the 
house also and then another pre-emptor 
who is present purchases it from him, 
and afterwards an absentee pre-emptor 
appears, then he can, if he desires, take 
half of the house by the first sale, be- 
cause the first vendee had not acquired 
ownership before he had himself pur- 
chased the property, hence when he 
sells the house to tlie other pre-cmiitor. 
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then nothing is established for the absentee 
except the extent of the share to which 
he is entitled, as between him and the first 
vendee and that share is half, because 
at the first sale Slinf'ci appertains to 
every one of the pre'emptors in the 
whole of the house, and the right of tlie 
pi‘e-einptor who was present has been 
invalidated on account of his own pur- 
chase since the fact of purchase shows 
that he was disinclined to pre-empt it, 
and hence the right of the first vendee 
and the absentee remain in the whole 
of the property and so the house would 
be divided between them equally and 
the absentee would take half of the 
house by the first sale, and if he desii’es, 
he can take the whole of it by the second 
sale because at the second sale the right 
of pre-emption of the present pre-emptor 
is considered to have been waived, and 
therefore the absentee is entitled to take 
the whole house on the second sale. 
And if the first vendee is a stranger and 
he has bought the house for 1000 dirhams 
and sells it to another stranger for 
2000 dirhams, thereafter the pre-emptor 
appears, then the pre-emptor has the 
option, either to take the house by the 
first sale, or by the second sale for the 



THE MUSLIM LAW OF PRE-EMPTION 


161 


tXa-l 

«Xe*-( *>L>i 

tjLa^JUu ^1 V-AJAU 
tXxc ida^^ 
<3^1^ 


2uXe 


^ AAAfl 

j»^|^jAkiJL) 

CP* (J“»^l 

cXi>l ul 3 

|VJ j^bJl 

I JO I 

I fXsr^ 

(5^ 

StXikU ^J| jsli StVo 
f^\yM, ^^UJl 

ul^boLc ^1 |^L=» 
tXi^U ul <>1^1 

^.^o^SSJ ^5^ >iU6»J 
bJ I I 

^gAsULll ^6 |t>Xso 

^^gjL^«.U-iiu iJ| I 

I K^yM ^ 

vilsvj j^^LsjJflJ! 
ts^y^ f ^ <^^Li ib>. 
iiyS iJjO ^j| 
^cXoS-C^XBaJUs. 

F, 21 


cause and condition of establishing the 
right of pre-emption are in existence at 
the time of both of tlie sale transactions, 
then if he pre-empts the first sale, he shall 
deliver the price to the first vendee and 
the contract is with him and the second 
sale would be annulled and the 
second vendee would become entitled 
to recover the price from the first 
vendee ; but if he pre-empts the second 
sale, then both of the transactions stand 
valid and the contract is with the second 
vendee and if the pre-emptor finds that 
the second vendee has the possession 
of the house, then he may pre-empt the 
house by the second sale, no matter whe- 
ther the first vendee is jiresent or absent, 
and if he desires to take it (\y the first 
sale, be cannot do so until the first 
vendee presents himself. The above 
view is stated without difference of 
opinion by Kaai Imam Isbijabi in his 
work the Sharh-al-MiilcMa§ar-itI-Ta1idw'i. 
Kai-khi says that this is the view of 
Imam Abu Hanifa and Muljamniad also. 
And if inthiscase the vendee bad sold half 
of the house and not the whole of it, there 
after the pre-emptor came and desired 
to pre-empt the first sale, then lie is 
entitled to take the whole of it by 
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tbe first sale and the subsequent sale 
made by the first vendee would thereby 
he invalidated, however if he desires 
to take half of the house by the second 
sale, be can do that also. If the vendee 
had not sold tlie liouse but made a gift of 
it to some person or liad given it away in 
sadqah charity to some person, and the 
donee or the person to whom the house 
was given in sadqah has obtained posses- 
sion of the same, thereafter the pre" 
omptor appears, and if the vendee and 
the donee are present, then he can pre- 
empt the liouse by the first sale 
and not by the Mha, and the 

presence of the vendee is absolutely 
necessary, so that if the pre-emptor finds 
only the donee, then lie cannot litigate 
against him, unless the vendee comes, for 
then he would take the house on the first 
sale and the price would he paid to tbe 
vendee, and tbe gift would be invalidated. 
"MSazi Imam Ishiiabi has also stated 
thi8>^w without difference of opinion. 

If the Vendee makes a gift of half of tbe 

bouse after dividing it, and delivers it to 
the donCe, thereafter the tirc'cmptoi' 
appears and desires to take tbe remaining 
half of the house for half the original 
price, he cannot do so ; l)ut be can take 
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the Avholo of the house for the full pric 
or give up his claim. If he pre-empt 
uI the whole, then the gift will be nulli 

fled, and the whole of the price will b( 
xJ (j«J ( paid to the vendee and not to the donee 
This is according to the Biddya. 

fiJo 

^ jU^<) 
xJ tjye ^J( 

“■ is^ 

~ Vf 72 . person buys a house which 

^ ^ I jjjjg pre-emptors, one of whom is 
v.r*J-i3^v_fcjLcUfl5tX:>- 1 absent. The present pre-emptor demands 
pre-emption and the Kazi decrees 
id f^*cAs t(je same to him, thereafter the second 

pI=. jvJ pre-emptor appears, then he should 

I lijb 1 demand pre-emption from the pre-emptor 

to whom the Court had decreed pre- 
^LsjJ emption and not from the vendee, and 

^ 5 ^UJ this is so when he lias pre-empted the 

(^yiUUj 1 ^ iJ whole house, for if he had demanded pre- 

v-J-Ja |6( (tXio emption in the half only then his right was 
^bsv.1 1 I invalidated. And similarly if both of the 

pre-emptors are present, and then each 
^-JoajJ{ ,_JJo ^)b one of them demands pre-emption in the 
i«l ij.15 jglc half, then both of them will forfeit their 
^ right of pre-emption, because each one of 
them for not having demanded pre- 
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b ^ emption in the whole loses his right in 

v_^ki which he has not demanded 

^ 5 ^ pre-emption, and when his right in the 
01.^1 half is invalidated, it is invalidated in 

v-yJ^aj whole. This is according to the 

Fatawd-i-Kazi Khan. 

v-aAIoj jv! Lj b.i^.Le 
hX^Sm liAAiaj (4^1 


'iJ-Uaj |6bv_jJLIsJ|vl 
x**Aw 

itXrjXJl 

- 
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73. Tlie manner in wliich evidence 
is to be tendered Jias been described in 
tlie'jynas and it should be thus, “The 
witnesses should depose that tlie property 
winch is in the vicinity of the property 
sold, is the pre-cniptor’s own property, and 
it has been so before the vendee purchased 
the property which is the subject-matter 
of pre-emption, and that it is still his 
property and they have no knowledge 
that it is not in his ownership.” If they 
Avere simply to say, “this house belongs to 
this neighbour," it Avill not be considered 
sufficient. But if they depose that this 
pre-emptor had purchased this house 
from such and such person, or that a 
certain person made a gift of it to him, 
then such a deposition would suffice. 

If the vendee desires the pre-emptor 
to sAvear, then he can do so. This is 

according tothe Mtiliii and the Zaljnva. 
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According to Imam Abu Yusuf if a pef 
son sues for a declaration and tenders evi- 
dence to the effect that a certain house was 
in possession of his father and he died w hile 
the house was in his actual possession, then 
he is entitled to the decree. Thereafter if 
an adjacent house is sold, then he will not 
be entitled to pre-empt it, unless he had 
thus established his OAvnership of the 
house. A house is in possession of a 
certain person and he admits that it be- 
longs to another person, meanwhile an 
adjacent house is soldthenhe(theadraittor) 
IS not entitled to claim pre-emption unless 
he establishes ownership of the first house. 
This IS according to the M^ihlt-of-Sarakhsi. 
A person purchases a house and there is its 
pre-emptor who admits that his house by 
reason of which he can claim pre-emption 
belongs to another person, and if that 


jouuiJi 


yi*U i)ou 

V“hh ^ xJ 


isljuul ^ \ 


jotjuJi 

^ f uJ 1 


other person does not demand pre-emption 
then nevertheless he (the pre-emptor) is 
not entitled to pre-empt the house, but 
if that person demands pre-emption tlicn 
he can also demand pre-emption. This is 
according to the Miiliil. ^aikh i^isaf 
has mentioned in this case that if the seller 
admits ownership of the vendee in a part 
of the house, and thereafter sells it to 
him thou the shafV-i-jdr jg not entitled to 
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prc-('i)i[)t it ; i>nt >^ailch Ai)n Kbwiiziiii 
(lifl’oring' from Shailcli I^iisaf holds that 
thoS/iafi‘-i-Jaris ontitlod to pre-emption. 
This is accordinir to the Zakhira- 
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CHAPTER YIIT 

Of dealings by the vendee with the 

SUBJECT OP SALE, BEFOKE THE APPEAR- 
ANCE OP THE PrE-EMPTOR. 

74. When a purchaser has erected 
a building, or planted trees or sown seeds 
in the land, thereafter tlie pre-emptor 
appears and a decree is given in his 
favour, then the purchaser may he 
required to pull down the building and 
remove the trees at the time of deliveryof 
the land to the pre-emptor, however if the 
land is likely to he injured by the removal 
then the pre-emptor has theoption, to take 
the land at its price, and the buildings and 
trees at the value of the materials cal- 
culated after destruction. This view is 
expressed in the Za]nr-iil-Bewdiiai , but 
with regard to crops, all are agreed that 
the pre-emptor cannot require the pur- 
chaser to remove it, and that he must 
wait till the ripening of the crops* there- 
after the land is to he pre-empted at its 
full price. This is according to the 
Baddyi'. And when the land is left 
in the hands of the purchaser, it wdll not 
he on hire or rent. This problem is 
mentioned in the PV</((if!f(-o/-Ah» Laysh as 

I6S 
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follows : — ‘If a person takes a Jand for 
cultivation, and cultivates it, and the 
crops are ripenedj thereafter he purcha- 
ses the land together with the share of tlie 
landlord in the crops, and subsequently 
the pre-emptor appears, then he can 
demand pre-emption in the land and in 
half of the crops, ' but he cannot pre-empt 
the land until the crops are ready. 
This is according to the Muhil- Ac- 
cording to the Jdmi-al-Fdiawa if a 
person purchases the land, and cultiva- 
tes it, and the land is injured by such 
cultivation, thereafter the pre-emptor 
appears, then the price is to be fixed 
according to the value of the land as 
deteriorated by cultivation, and its value at 
the time of sale and the pre-emptor is to 
take the land at the reduced price. This is 
according to the Tatar T^rnyya. If a 
person has purchased a mansion, and de- 
corates It with paints and drawings, the 
pre-emptor has an option either to take 
it on payment of the additional expenses 
80 incurred, or give up his right. This is 

according to the Qamjmi- ^ 
purchases a mansion, and lias pulle 


' It seems that tins was the agreement between the parties. 
P. 22 
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down the building, or a stranger lias 
done 80 , or it has itself fallen down, 
thereafter the pre-emptor claims his 
right, tlien the price is to be divided 
according to the value of the building 
as it was while standing and the 
value of the land, and the pre-emptor 
is to take the land at so much of the 
price as corresponds to its value. There is 
a difference between the case, where 
the building is destroyed by the act of 
the purchaser or a stranger, and the case 
where the building is destroyed by vis 
major , for in the former case, the price 
is to be divided with reference to the 
value of the building as it was when 
standing, while in the latter case the 
price is to be calculated with reference 
to its value in the state of ruin, because 
when the building has been destroyed by 
somebody tlien tliat pei’son is responsible 
for it and its value is to be estimated 
as at the time when this incident 
happened, Avhile if it has itself fallen 
down, then no one being responsible, 
its value is to be estimated in its actual 
stale, c.<7-» if the value of the site were 
five hundred, and the original value of 
the building five hundred also, and 
the building has fallen down, leaving 
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the old materials of the vaiuc of three 
hundred, then the price is to be divided 
into eig'ht parts, and the pre-emptor may 
take the site at five eighths * of it. How- 
ever if the building was burnt down by 
fire or completely destroyed by inun- 
dation, so as to leave nothing of the 
wreck in the hands of the purchaser, 
the pre-emptor must take the land at the 
full price, for no part of the property 
remains in the hands of the vendee. 
If the purcJiaser has not destroyed the 
building, but sold it without the laud, 
and then the pre-emptor appears, he 
may pre-empt the whole and thereby 
avoid the sale. This is according to 
the Muhlt. If the building was 
destroyed by the purchaser, the pre- 
emptor may either take the site at its 
proportionate price or give up his claim, 
but he cannot take the wrecked materials. 
The same rule applies in the case where 
the building has been pulled down by 
a stranger or has fallen by itself 
the pre-emptor cannot take the materials, 
for they are now separate and there is no 
right of pre-emption in them. Similarly if 
the purchaser has removed the gate of 
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tlie building its price will be deducted 
from the original price- This is accord- 
ing to the Sirdj-al- W ahhaj- 
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75. If a person purchases some pro- 
perty half of which is submerged in the 
Avater, and has become one Avith it just 
like the Euphrates so that its reclama- 
tion is impossible, then the pre-emptor 
has a right to take the remaining half 
at its proportionate price. If a person 
purchases some property, land with a 
building on it, thereafter he makes a gift 
of the building to some other person, 
or has assigned it to a woman as her 
doAA’er, and it has been destroyed, now 
the pre-emptor cannot possibly take the 
building, but can pre-empt the land on 
proportionate payment of its price, and 
if the building was not demolished, 
then the pre-emptor has a right to take 
the Avhole jjroperty at its full price and 
thereby nullify any transaction effected 
by the A-endee. This is according to 
the Mahs^ii. And if a person purchases 
some land having trees and other trees 
bearing fruits Avith an express condition 
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viUo A^b xii in the contract that iho fruits will 
belong to the vendee, thereafter the 
pre-emptor appears at the time when the 
fruits were ready, then according' to 
the doctrine of isfehsan he has the right 
to take the whole property sold. But 
jusjsjJb if the pre-eraptor came at a time when 
tUjijj pbi) either the vendor or the vendee or the 
stranger had removed the fruits, then 
vjo^Vj he will have no right of pre-emption 

jesoj in the fruits, hut if he desires, he may 
S’bai bi tiJUii take the land and the trees on payment 

kiuM s^\ of their proportionate price. And to 

^ ( ascertain the value of the fruits the 

As*, origiual price will be divided according 

LolU^XAorSo to the value of laud, trees, and the fruits 

as they ■were at the time when the, 
contract was effected, and t)ie price of 
the fruits will be deducted m favour 
of the pre-emptor, and he may take the 
trees and the land at so much of the 
price as corresponds to their values. 


UAi>lc;U 

ejb 1 A? 
tJb 


Lffio 


id ,Ui. 


) - y 

And if the pre-emptor has pre-empted 
them both' while the fruits were in the 
possession of the vendor, then according 
ijj oiAb* y{ to Imam Muhammad the vendee may take 
the fruits. If the fruits were ready 
and the vendee after talcing possession 
1^.^ jaJuu of the property had consumed them, 


KlOJSh, 


^ That js the land and the trees. 
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on account of some cause, and now the 
pre-emptor desires to pre-empt the pro- 
perty, then the price of tlie fruits will 
be deducted from the sale consideration. 
And if the sale took place at a time when 
the trees had no fruits, and afterwards the 
trees bore fruits while they were still in 
tXi>Lj ^J| d the possession of the vendor, and before 
the possession had been taken by the 
vendee, thereafter the pre-emptor appears, 
then he is entitled to take the land, the 
trees and the fruits, and he has no option 
to take one thing and reject the other ; 
and he shall pay the full sale considera- 
tion. If the fruits were plucked either 
by the vendor, or the vendee or any 
stranger, while they were in the posses- 
sion of either of the vendee or the vendor, 
then the pre-emptor if he desires, may 
take the land and the trees on paying 
their proportionate price. If the fruits 
Averc not destroyed by an act of the 
vendee or the vendor, for example, Avere 
burnt, or Averc destroyed by any cala- 
mity ris major so that nothing remains, 
y}y then the pre-emptor has the option of talc- 
ed ( ,1 ing the Avholo at its full price, or abandon 

it altogether. But if the A'cndor or vendee 
ubs bad plucked the fruits, and subsequently 
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joU! they were destroyed, but not by any act 
u'-* xj of eitbor of them, for evample they were 

'iUcsjLs L?| swept away by an inundation or destroy- 

^Lo(X 5 viUij> pd by fife, then aceordins to Tinain Abu 

"AJ, Yusuf, this ease is similar to the former 

XA- case, because these fruits had ah'eady 
^1 I become the property of the vendee 

{j^tdxi y/Aj ITo'wever, it seems that Iiiiam Abu Yusuf 
UJ does not consider whether tliey w'ere 
destroyed by the act of the vendee 01' not, 
15® L{ 3 lXs for w'hen they were sei)arated from the 

s-LaiLe (Ao!il | trees then as regards the fruits tlie right 

of pre-emption was extinguished just 
as if they were originally separate If 
is®^l|vj itAi 8 y»j at the time when the vendee had taken 
sjo possession of the land and the trees, they 
G-U;cx ^ Avere ft uitless, but bore fruits afteiwvards, 

ul sdj JcSjjJb thereafter the pre-eniptor appears while 

the fruits were still hanging on the trees, 
;5jJ| then he is entitled to take the land, the 

iiAa trees with fruits, all on payment of the 

original price and nothing more AA’ill 
UI I be added to it ; but in the case Avhere 

15® 1 outX=>- the trees bore fruits while they Avere in 

'“b. |VJ Isy-,. sjo the possession of the vendee, and he has 
15®^ plucked them, thereafter the pre-emptor 

tXi appears while the fruits so plucked aie 
5 ' tsyuvj 1 still in Ins possession, or have been dis- 

1 ub JlY I posed of by sale, or have been consumed 

by him, then the pre-emptor is entitled 
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to take the land and the trees on payment 
of the price, and as regards the fruits 
he has no right of pre-emption. This is 
according to the Sndj-al-Woihdj . 

76. If the vendee disposes of some 
purchased mansion before it is taken by 
the pre-emptor, as for instance, by gift 
and delivery, or by letting it on hire, or 
converting it into a masjid and allowing 
people to offer their prayers In it, or 
makes it a waqf, or a cemetery permitting 
burial, nevertheless the pre-emptor is 
entitled to pre-empt the mansion and 
thereby cancel all those transactions 
effected by the vendee. This is according 
to the Jami'^-i-Sagliir of Kazi Khan. And 
it is proper to observe that all transac- 
tions of the vendee with respect to 
the property, subject to the right of 
pre-emption, such as the sale of it, 
or letting it on hire, are valid, until 
the Court’s decree is given in favour 
of the pre-emptor. The vendee has also 
the right to demolish the pioperty 
or do any similar act with respect 
to it, nevertheless the pre-emptor 
is entitled to cancel all acts of the vendee 
except the act of taking possession of the 
property itself and all that is necessary 
to complete it ; for if the pre-emptor 
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Avero to avoid this also, tlicn he 
will he roie!,'ating tlie lo-operty hack 
to the vendor and it will not he pre- 
emptahle at all. This is accordinfi 
to the Zdhh'ird If a person 
purchases lialf of an undivided 
mansion, then the pre-emptor must take 


the portion which comes on partition to 
tlie share of the purcliascr, and ho cannot 


dissolve the partition, whether made 


voluntarily or hj the order of the Court. 
But this is contrary to the case where 
one of two partners sells his siiare m a 
mansion, and the vendee effects a 
partition with the other partner ; for hero 
the pre-emptor may cancel the partition, 
as the partition was not made by the 
party with whom the contract was made, 
and the act of iiartition is not, an act 
towards completion of tlie act of taking 


ossession of the property. Hence in t 
ase where the pre-emptor is not entitled 
) cancel the vendees’ partition, the pie 
.nptor can only pre-empt the portion 

Iready partitioned ; the same IS ropoi^ 

,1 from Wn YoBuf. Ti,i» i» 


to the Tahaftn. 
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77. Two persons Avho are at the 
same time its pre-emptors purchase some 
property. It has a third pre-emptor also. 
After the purchasers have divided the 
house, the third pre-emptor appears, 
then he is entitled to dissolve their parti- 
tion irrespective of the fact that it was 
effected by the decree of Court or by 
mutual agreement. This is according 
to the Zakjiira. A person purchases a 
land for lOO dirhams and then digs out 
its soil which he sells for 100 dirhams 
thereafter the pre-emptor appears, and 
demands pre-emption. As regards such 
a case Shaikh-ul-Imam Abu Bakr Mulram- 
mad bm Pazl says that the pre-emptor is 
entitled to take the land on payment of 
half of its price, that is, for 50 dirhams. 
The price will be divided between the 
value of the land as it was before the 
soil had been taken from it and the value 
of the soil after it has been dug out, and 
then a remission of the value of the soil 
accordingly will be made in favour of tlm 
pre-emptor ; but Kaz! Imam Ali Sughdl 
holds that half of the original price of the 
land will not be remitted in favour of the 
pvc-emptor, but so much of it will be 
1 emitted from the full price ns is the 
actual loss to the pre-emptor, and hence 
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if tlic vendee fills it up, and restores it 
to its original state, before pre-emption 
is demanded, and afterwards the pre- 
emptor appears, then Shailch Imam Abu 
Bakr iluhammad bin Fa/1 holds that 
the vendee should bo asked to remove all 
that In’ which he has filled the land. 
This is according to the Fatdwd-i-Kazi 
Khan. 


78. If a person sells half of his 
house to a person who is not its pre- 
emptor, thereafter partitions at by the 
order of the Kazi, and it so happens that 
the share of the vendor intervenes 
between the house of the pre-emptor and 
the share of the vendee, thereafter the 
pre-emptor appears, then his right of pre- 
emption is not invalidated. Meanwhile, 
if the vendor sells his share after parti- 
tion, but before the demand of pre-emption 
by the pre-emptor on the first sale, and 
thereafter the pre-emptor demands pre- 
emption, then it depends whether the 
Kazi decrees pre-emption on the second 
sale, for if so, then this share would 
be divided equally between the vendee 
and the pre-emptor because the vendee 
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now has also become neighbour in the 
same way as the pre-emptor, to the share 
which is the subject matter of pre-emption, 
and so they are equal as regards their right 
of pre-emption ; but if the Kazi decrees 
pre-emption on the first salei then another 
decree of pre-emption will be given as 
regards the second sale in favour of the 
pre-emptor for now the first vendee will 
no longer be owner of that part of house. 
This is according to the Mtihti of 
Sarakhsi. It is mentioned in the Mimtaqd 
that if a person purchases a house for 
1,000 dirhams and then he sells it for 
jj.« 2,000 dirhams thereafter the pre-emptor 
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is informed of the second sale, and he 
being ignorant of the first sale, obtains the 
house in pre-emption on the second sale, 
and it is immaterial whether ho takes 
in virtue of the decree of the Kazi 
or not. Subsequently he hears of the 
first sale then he is not entitled to 
dissolve the decree and his right of pre- 
emption in the first sale has been invali- 
dated. And similarly if an owner sells the 
house for 1,000 dir/mws and they (vendor 
and vendee) rescind the contract and the 
vendee returns the house to the vendor, 
thereafter the pre-emptor purchases 
the house for 2,000 dirhams being 
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ignorant of tlic first salcj and afterwards 
, 5 = ho is informed of it, then ho is not 

iaAivJi entitled to dissolve the contract of sale. 

Tliig jg according to the Mulnt. 
uiJb jf vendee having pnrehasod the 

^^^b 3ly:.sM j»j house for 1,000 dirhams mutually dis- 
^;^b^*^^.tuJltXa.b solves tiic contract, and thereafter again 
(J . purchases it for 2,000 dirhams and the 
pJ 2 cj |VJ pre-einptor pre-empts the house for 

XAsEij xl ^jXj 2,000, dirhams being ignorant of the 
^ sLsicj f.1^ afterwards he is 

15® 7 ^ informed of it, then he cannot dissolve 

“ the contract of sale; it is immaterial 

whether he has obtained the house by 
the decree of the Kazi or by mutual 
arrangement. This is according to the 
Baddt/i\ 

U>|y«„w| yS - 79. If a vendee purchases the house 

^gs for 1,000 dirhams but he augments the 

ivl*i lAft sale-consideration by 1,000 dirhams 

(j“^b more, and the pre-emptor took the price 

to be 2,000 dirhams, being ignorant 
pbaib^).^^btXa>i of its sale tor 1,000 dirhams, then 
x>-Lc.^H;>by lokJJojI if the pre-emptor pre-empts the house 
i_aJ| for 2,000 dirhams under the decree- 
ts i!| pLojJ of the Kazi, the augmentation be- 
idyuj comes invalid, and he should pay 
kJiA4J|(3s.(jjij jvJLi only 1,000 dirhams, but if he takes 
jgi ](Xi' the house by mutual arrangement, then 
yiy - the transfer is regarded as a sale 
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jJj ab initio and the right of pre-empt- 

^jLwjb) ion becomes extinct. This is according 
^ SLyOjJl yajiJj ^J| to the Miihit-oi-Sarahlisi. If the 

(jjo 4Xi.b purchaser has bequeathed the property, 

then the pre-emptor is entitled to 

^UU| ItXT take the property from his heirs, 

i£yX^\ jlj - legal representatives, on whom will 

vest the responsibilities of the 
contract. This is according to the 
il| JO I Tatar khdniyya. A.nd if a person 

^*IaiiiibjJ|^ purchases a village in which there are 
lib bouses, and trees, date palms and there- 

rbJ| \^q gejjg £j.QQg and houses and 

the new purchaser cuts down some of 
u“;^l (jl^ the trees, and destroys some of the 
^Ux.w il| houses, thereafter the pre-emptor appears, 

|v! then he is entitled to pre-empt the 
jJ property the trees not already 

^}j be jo>b cut down and the houses not destroyed, 

and to a deduction from the price in 
^5 bo juai. respect of the trees that have 

boj ^JS^ouJ| been cut and the houses destroyed. 

\dy ebull This is according the Faldivd-i- 

^ 5 .*oLS ,ic^lxs ^ JCazi JiJian. If a person purchases 

^ 5^1 a house, pulls it down, and then 

l.» rUj |^|o rebuilds one of increased value on its 
^ t]jejj jjjg pre-emptor has a right 

ub i«AiJ| to pre-empt it, the price will be determin- 
5wb.Jb bo b od according to the value of the lands 
and the buildings as they were at the 
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time of purchaso, and the purchaser 
jimy rotnove the new erected con- 
structions.* This is according to the 
Mah$u(. 


— hyUA^\ ^ 


> Proviaecl tim pro-emptor .s oot ”■““1; “ "'“ToV^pot- 
price of Lhe matermla. T’”® tint this part of the laa', m 

Sh^S':f!W“rr”e%‘S-iS“l;p Sop h. 0, the 

Transfer of Property Act, 
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How THE Right of Pee-emption aftee 

IT HAS AOCEHED IS EENDBEED YOIH. 

80. The right of prC'emption is 
rendered void in two different inodes 
after it has accrued ; (l) IlchUyari, volun- 
tarj”^, (2) Zaruri, necessary. The first 
J/^Zsp'^/nnisoftwokindst—iS'wTiA, express, 
and dakdat implied. When the pre-einptor 
uses such expressions as these, ‘1 have 
made my right ofS/«</ft‘ void,’ or ‘I have 
waived my right of pre-emption,’ or ‘I have 
released you from my right of pre-emp- 
tion,’ or T have surrendered it to you,’ 
and it is immaterial wliether the prc-emp- 
tor is or is not aware of the sale, provid- 
ed, hoAvever, that the sale has actually 
taken place, because when a person 
expressly surrenders his right of pre- 
emption, there is no question of ignor- 
ance, or knowledge on iiis part. The 
riglit of pre-emption is rendered void by 
implication, when any action on the part 
of the pre*emptor, indicates acquiescence 
in the sale to the purchaser, as for in* 
stance, Avhon being informed of the 
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purchase, he refrains -without sufficient 
excuse, from claiming his right by not 
demanding it immediately, or he rises 
from the meeting, or he pursues some 
other occupation ; this view is accord- 
ing to tile two difforont reports of what is 
essential for the performance of the claim 
of pre-emption on hearing of the sale, 
and similarly if the pre-emptor has made 
an offer for the house to the purchaser, 
or has asked him to sell the house to 
him,’ at the same price or he takes 
it from him on hire, or in muzarai, 
for purposes of culti-ration and any 
such acts is done with Icnowledge 
of the purchase then the right of 
pre-emption will be deemed to have 
been extinguished. This is according 
to the Badayi\ And if the pre-emptor 
asks the vendee to entrust the property 
sold to him, or to bequeath it to him, or 
give it to him in charity sadqah. 
These acts are also deemed sufficient 
to invalidate the right of pre-emption. 
This /is according to the Tatar 
Khai^Ajya. If the vendee says ‘I 


’ Thus acknowledging the sale 


P.24 
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am prepared to sell this house 
to you, and the pre-emptor says ‘"Ses,’ 
this also amounts to the surrender of the 
right of pre-emption/ This is according 
to the Zobkhirah, 

81. The right of pre-emption is 
rendered void Zururi, necessarily, if the 
pre-emptor dies after the two demands, 
and before taking possession of the pro- 
perty ; then according to our jurists the 
right is extinguished. However, the 
right of pre-emption is not rendered void 
by the death of the vendee and according to 
all jurists the pre-emptor can, assert bis 
right, and take the property from the 
heirs of the vendee. This is according 
to the Badayi'’. 

82. The surrender of the right 
of pre-emption before the sale is 
not valid, but if made after the 
sale it 13 valid, irrespective of the 
fact whether the pre-emptor is aware 
of the existence of his right of 
pre-emption or not, and it is immaterial 
whether the person in Avhose favour 
the right of pre-emption is surrendered 


’Beenubo he thereby admits the validitj of the .cnle to the 
vendee. 
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is aware of ii or not. Tliis is according 
to the Mitlilt. 

83. And if the vendee says to the 
pre-emptor ‘I have spent so much on the 
buildings of this house and I am prepar- 
ed to sell it to yon on payment of its 
price and my expenses,’ and if the pre- 
eniptor says ‘Yes,’ then it is regarded 
as the surrender of the right of pre- 
emption.* This IS according to the 
Mahsut. The problems of the surren- 
der of the right of pre-emption are men- 
tioned in the chapter X of the Book of 
Sulha The surrender of the right of 
pre-emption is useless after the house has 
been actually pre-empted and in the case 
of Hiba-W Sharhl- iwaz before possession 
of the properties has been taken, it is 
useless to surrender the right of pre- 
emption. It is so mentioned m the 
Tatar Khdniyya, And if the pre-emptor 
has surrendered the right of pre-emption 
in Eiha-hi-Shartil- zioaz after possession 
has been interchanged, and thereafter the 
vendor and vendee affirm that it was 
not a Hiba but a sale for consideration, 
then the pre-emptor is not entitled to 


Because he thereby admits the sale. 


1 
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the right of pre-emption. A-nd if he has 
surrendered the right of pre-emption in 
Hiba 'without return, thereafter the 
parties affirm, that it was Hiba-hi-Shar- 
ttl-iwaz (gift with return), or that it was 
a sale, then the pre-emptor will be 
entitled to the right of pre-emption. And 
if a person makes a gift of his house to 
^ another in exchange of 1000 dirhams 

'-^*1 \j°y^ and one of the subjects of exchange has 

As- 1 been taken possession of, thereafter 

the pre-emptor surrenders the right, then 
(vj it IS useless, thus when the other subject 
of exchange will be taken possession of, 
the pre-emptor will become entitled to 
pre-empt the house, for the right of pre- 
eniptioned Avas surrendered before it had 
accrued in his favour, because Hzha-bi 
Sharlil-iioaziB transformed into a sale 
after possession is actually interchanged, 
and the surrender of the right of pre- 
emption before the cause of pre-emption 
has accrued is void. This is according to 
the Mahsu{’ And if the pre-emptor 
makes a gift or sells his right of pre-emp- 
tion to another person then this does not 
amount to a surrender of the right of 
pre-emption. This is according to the 
FataAva ofAhl-i-Samarkand; but Shamsul 
iAXp Hamah Sarakhsi has described in Shark 
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Kitah~al-S]mf a in chapter of Shahddat 
that if the pre-emptor sells the right 
of pre-emption, then it will be 
deemed as the surrender of the right of 
pre-emption and the sale consideration 
will not be due in lieu of it. This view 
is correct. And Imam Muhammad in 
Shiff'atul-Jdini also appears to approve 
of this view. This is according to the 
mtihtt. 


84. If after the pre-emptor has 
surrendered his right of pre-emption,' the 
vendor adds a slave male or female 
to the house sold, then the pre-emptor 
will be entitled to pre-empt the house on 
paying its corresponding value. And if 
the pre-emptor has surrendered his right 
of pre-emption, thereafter the vendor 
reduces the price, then tiie pre-emptor 
will again be entitled to avail himself of 
his right of pre-emption, because the abate- 
ment is deemed to be a part of the 
original contract of sale, as for instance, 
if the pre-emptor receives information 
that the sale was for 1000, dirhams and 
he surrendered his right of pre-emption. 
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while the sale was really for 500 
dirhams then the right of pre-emption 
is revived. This is according to the 
ZaMlrah. And if the pre-emptor says 
‘‘ I surrender my right of pre-emption 
in this mansion,” the surrender is valid 
though no person in particular is men- 
tioned, and in like manner, if he should 
say to the vendor T have surrendered 
my right of pre-emption in this mansion 
to jmu,’ the mansion being still in the 
vendor’s possession, the surrender will 
be valid. This is according to the 
Muhti. If the pre-emptor should say to 
the vendor after he has delivered the 
mansion to the vendee, ‘I have sur- 
rendered the right of pre-emption in this 
mansion to you, ’ the surrender Avill 
still be valid according to the doctrine 
of Istihsdn. "While, if he should say 
to the vendor, “ I have surrendered it 
for your sake,” or “ on account of you,” 
the surrender will be valid according 
to Qids as Avell as Istihsdn. This is 
according to the Fatdiodi-i-Kazi Khan. 

85. And if the vendee is the 
agent for another person in the sale 
of the house, and the pre-emptor says 
‘‘I have surrendered my right of 
pre-emption in this house” and he did 
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not mention any person, then the 
surrender will he valid. And 
similarly if the pre-emptor should say 
to the agent, “ I have surrendered my 
right of pre-emption in this house 
to you, ” while the house is in the 
possession of the agent, the surrender 
will be valid according to the Q'ns 
and Tslclisan and if the pre-emptor says 
the same to the agent after he 

had delivered possession of the 
house to the principal, then the surrender 
will he valid according to Isiehsan. And 
if the vendee is an agent for another 
person in the sale, and the pre-emptor 
says to him. “ I have surrendered 
the right of pre-emption m this house 
to you specially excluding all others, this 
will amount to a valid sui’render by the 
pre-emptor m favour of the principal. 
This is according to the Muh'it. And 
if the pre-emptor were to say to a stran- 
ger, “ I have surrendered the right 
of pre-emption in this mansion,” 
then there will be a surrender. This 
IS according to the Muh'it of SaraJchsi. 
But if the pre-emptor should say to 
a stranger at the beginning, “ I have 
surrendered the right of pre-emption in 
this house to you,” or “ I have withdrawn 
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the right of pre-emption in respect 
of yon ” tlie surrender ivill not be valid 
and his right of pre-emption 'will 
not be annulled both, according to 
the doctrines of Qids and Istehsan ; 
but if the pre-emptor should say to 
the stranger, “ I have given up tbe right 
of pre-emption in favour of the principal,” 
or he should say “I have made a gift of 
the right to the principal, or “ I 
have withdrawn my right of pre-emption 
in the house in favour of the principal 
for your sahe, ” then the surrender 
will be valid in favour of the principal 
and tbe right of pre-emption will be 
invalidated. This is according to the 
Fatdiva-i-Kazi lFjia7i- If a stranger 
should say to the pre-emptor, “Surrender 
the right of pre-emption in favour of the 
principal,” thereupon the pre-emptor 
says, “ I have surrendered the right for 
your sake, ” or “ I have made a gift of the 
right for your sake,” or “ I have waived 
my right for your sake,” then it will be a 
valid surrender in favour of the principal 
according to Istehsan ; because when the 
stranger requested the pre-emptor to sur- 
render the right in favour of the principal, 
and the pre-emptor said, “I have surren- 
dered the right of pre-emption to you,” 
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these 'words 'vs'ere uttered in response to 
the request, and therefore they mean, “ I 
iiave surrendered the right of pre- 
emption in favour of the principal for 
your sake.” But if the pre-emptor were 
to say, without being addressed by the 
stranger, ‘‘I have surrendered the right 
of pre-emption in tliis mansion in respect 
of you,” or “I have made a gift of the right 
of pre-emption to you,” or I have sold the 
right to you,” all this would not amount 
to a surrender in favour of the principal, 
because these statements of the pre-emp’ 
tor were mere spontaneous utterances. 
This is according to the Sirajal- Wahaj- 
And if the stranger should say to the pre- 
emptor, “ I shall compound your claim for 

consideration on condition that you 

✓ 

will surrender the right of pre-emption 
for the princii al,” thereupon the pre- 
emptor surrendered it, then the surrender 
will be regarded as valid but the consi- 
deration will not be legally due. And 
if the stranger should say, “ I compound 
your claim for so much consideration on 
condition that you will entitleine to enforce 
the right of pre-emption, then such a 
compromise is void ; and the pre-emptor’s 
right of pre-emption remains intact. This 
is according to ih^ Tatar Khaniyya. And 
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(JUt if the stranger sliould say to the pre-emp- 

J«ko 'iy tor, “ I shah compound your claim for so 

many dirhams, as consideration oncondi- 
v:y.Ju« tion that you will surrender the right of 

of pre-emption,” and he did not say ‘to 
viU o/.JL«. me’ or ‘ for me’ ; and the pre-emptor 
oJUas accepted the proposal, then the stranger 
jLs is not liable for the consideration and 
8tXs£i i>|j^ vi)J6 the pre-emptor’s right is also not 
^jXs |v3 annulled. And if the pre-emptor should 

say to the vendor, “ I have surrendered 
iSy'CM X 3 <.k^ to you your sale,” or to the vendee, “I 
- (jU* imve surrendered to you your purchase,” 

then his right of pre-emption will be 
annulled; butif he should say to a stranger, 
“ 1 have surrendered to you the purchase 
of this house,’’ then there Avill be no 
surrender, nor will the right of pre- 
emption become void. This is according 
to the Fatdwd-i-Kdzi Khan, 
aI 86. The right of pre-emption 
may be lawfully suspended on a con- 
Ju dition, e.g., if the pre-emptor says, 

v_^ surrender my right if you have purchased 
it for yourself,” while the sale in fact, 
s|y^\ has been for another person, then the 

AUm-I riglit of pre-emption is not extinguished ; 

J-xsJo isUw j fov its Tsqdi, surrender, is suspended on a 
^ lA^ condition. This is according to the Wajts 

- vS;./-U of.Kimlari. If the pre-emptor should say 
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to the vendor, “ I liave surrendered tlie 
rigid of pre-emption for your sake, if you 
have sold the house to sucli and such per- 
son.” While in reality the house has been 
sold to some one else, then it Avill not 
be a valid surrender. And it is mention- 
ed in the Faldwd-\-‘ Ahu Lais that if the 
pre-emptor should say to the vendee, “ I 
have surrendered the right of pre-emption 
in this house for you only,” and the vendee 
had purchased the house for some one 
else, then the pre-emptor will retain his 
right of pre-emption, and it is mentioned 
in the Fatdwd of FazU that this amounts 
to a surrender in favour of the principal. 
But the better opinion is the view ex- 
pressed in the Fatdiod-i- ‘A bn Lais. And 
Sadral-Shahid says and it is also given in 
theAfaai that if the vendee says to the pre- 
emptor, “I have purchased it for myself,” 
and the pre-emptor surrenders his right, 
afterwards it transpires that the vendee 
had purchased it for somebody else, never- 
theless Imam Muhammad holds that 
the pre-emptor's right has been ren- 
dered void, whereas Imam Abu Hanifa 
holds that it is not void. This is 
according to the Mriffit. And if the 
shaft' -i-jar has surrendered his right 
while there is a shaft‘-i-slianh ,then such 
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xjcjuJ^- viUo a surrender is -valid. So that, if thereafter 
the shaft" -i-sharlJc -were to surrender 
\dS' xjUaJI his right, the shaft" -i-jaT cannot 

resume the right of pre-emption. 
This is according to the Zahhira. 
^U> Y(i- And when the right of pre-emption 

xjJjt accrues in favour of a slave mazim,^ and 

julc. he surrenders his right, it is lawful, 

\ j ^c> irrespective of the fact whether he were 

|J in debt or not And if his master 

!ij-La (jXj surrenders the right of pre-emption, 


x^yLe ^Jh then it will also be lawful provided the 

jJ yjjo slave mdzun is not in debt, for if he 
\(3A' !4AXa^^J\ were in debt, then the master’s surrender 
will not be lawful as against the right 
A*-? of the slave to pre-empt the property.* 

\ 1 This is according to the Mahs^t. 

— jUjLs. ^LiLiJ ' isr And the surrender of the right by the 
slave after revocation of his freedom is not 


Uwl yit=> euiAJj valid. This is according to the Tatar 
1 (5*1 T^dniyya and similarly the surrender of 
his right of pre-emption by a slave 


mnkdtilT is lawful. This is according to 
the Mahsiit. 


* A sla\o pertmllccl by his master to lake part in the purchase 
and sale of things. 

It seems that it is proUtablo for the slave to pre-empt the 
propel ly 

A slave who is cnlilled to purchase his freedom from 
his master at a stipnlatccl sum. 



THE MUSLIM LAW OF PIIE-EI\IPTI0N 


19^ 


^1 - AV 

^ I 

StXiS 15^ 

y**-' u I J^'L»<wJ 1 

IS^ 1 (jO^ 

1 ^ jCC*A.w vjA-Uaj^ 
JCA^ i..^aSA.J (jIS" 

JS^ 5-®; 


(5® 1 


7^' 7^7“ d' 

IcXJl 

oU 1 1 


|vj 

1^/ 

(jl 



SjL/J 

cUl 

1^1 

ytS' 

' 7' 








IJ^ 

Jj.3 1 O 

' 7 


1 


87. If the pve-einptor surrenders 
his right on misinformation as to the 
amount or tlie kind of the price, or the 
person to whom the property has been 
sold, it is to be considered Avhether his 
gharaz, object, Avould or would not have 
changed if he were correctly informed ; 
and if it would not have changed then 
the surrender aviII be validj and the 
right will be extinguished, but if it 
would have changed, then the surrender 
will not be valid, and the right 
could still be claimed. This is ac- 
cording to the Baddyi‘. If the pre- 
emptor be informed that the price 
is one thousand dirhams, and he there- 
fore surrenders his right, subsequently 
be ascertains that it was one hundred 
dinars,'’ then he will be entitled to claim 
his right provided the value of one hun- 
dred dinars were less than that of one 
thousand dirhams ; for if such is not the 
case, then the surrender aviII be deemed 
to be valid. This is according to the 
Mabsut. If the pre-emptor be informed 
that the vendee is such and such a person, 
and he therefore surrenders bis right, 
subsequently he ascertains that the vendee 
is a different person, then the right of 


A dinar is a gold coin, and a dirham is a silver coin. 
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pre-eniption Avill reYive. If the pre- 
eiTfiptor be informed that the vendee "was 
Aj thereupon he surrenders his right, but 
it turns out that A and B both had pur- 
chased it, then the surrender will be 
valid as regards the share of A, and the 
pre-einptor will be entitled to assert 
his right as regards the share of B- This 
is so according to the Jcmhara NairaJu 
88. And if the pre-emptor be 
informed that the price is one thousand 
cUrJiavis, thereupon lie surrenders his 
right ; but subsequently he ascertains the 
price to be less, then the pre-emptor’s 
right of pre-emption will revive ; but if the 
actual price is ascertained to he one thou- 
sand dirhams or more, then the surrender 
of the right of pre-emption remains effec- 
tive. This is according to the Zahh'ira. 
If the pre-eroptor be informed that the 
price was a certain commodity estimated by 
weight or measure of capacitj^ and he 
thereupon surrenders his right, while in 
fact, the price was a dijBferent commodity 
estimated by weight or measure of 
capacity, then the right revives under 
all circumstances, whether the price 
was equal to or more or less than that 
mentioned to him. Tliis is according to 
the Muliit. 
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89. And if the pre-emptor be infovni- 
ed of the price of a certain commodity, 
Zatodhd Qiyam, and thereupon he surren- 
ders his right, Avhen in fact, it'turns out 
to be a commodity estimated. by weight or 
measure of capacity, then under all these 
circumstances, his right to pre-empt re- 
vives. This is accordingto the Khizanat- 
al-Muftln. And if the pre-emptor he 
informed of the price of a commodity 
Zdwatid Qiyam^ and he surrenders his 
right, when in fact, it turns out to be a 
different commodity Zawdhd Qii/ctm, 
e.g,^ he was told that the price was a man 
Sion, wliile in fact, it was a slave, then 
according to Imam Muhammad the 
pre-emptor retains his right. Shaikh 
Islam-uI-Khwahir Zada says tliat this 
view of Imam Muhammad is accepted in 
the case Avhere the price is proved to lie 
less than that Avas told to the pre-emptor; 
but the vieAV is not accepted, if the price 
turns out to be equal to that aa'Iu’cIi 
A vas told to the pre-emptor or more 
than that. And if the pre-emptor he 
informed that the price is a slave of 
the value of one thousand dirhaius, or 
something, Zaxcdtiil Qiyam, and in 


‘ Zawatnl menns tilings having soiiie vjiluo. 
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fact the price was in dirhams or dinars 
then the view of Imam Muhammad, viz., 
that the pre-emptor retains his right 
of pre-emption is correct. And some 
of our jurists hold that this view 
of Imam Muhammad is applicable to 
a case where the price turns out to he 
less than that which was told to the 
pre-emptor ; bnt if the price happens to 
he equal or more than what was told 
to the pre-emptoi'j then this view is not 
applicable, however, some jurists hold 
that even in this case this vieAV will 
be applicable. And if the pre-emptor 
be informed that the price is a 

slave of the value of one thousand 
dirhams, when in fact, it Avas less than 
one thousand dirhams, then the pre- 
emptor retains his right ; but if the 
price was actually one thousand dirhams 
or more, then the right Avill be annulled. 
And if the pre-emptor be informed 
that the price is one thousand dirhams, 
Avhereupon he relinquishes his right, 
when in fact, it turns out that the 
price Avas a commodity, Zaiodinl 
Qiyam, then relinquishment is valid 
except where the atiIuc of the commodity 
is proved to be less than one thousand 
dirhams^ Tliis is according to the 
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.i/»/o/. Ifiho pro-oinptor bo informed of 
tlio sale of half the mansion, and thorc'npon 
surrenders his ritrht, whereas in fad, 
the vendee has purchased the whole 
mansion, then (he riiflit of pre-emption 
will revive ; hut if the pie-emptor ho 
informed of (he sale of (he whole 
mansion, and thereniton relinquishes his 
right, whereas, in fad, the vendee had 
purehaseil only half the mansion, then 
the relinquishment will remain valid. 
But Shaikh al Islam has said in his 
^arha that this view wdli he appli- 
cable if the price of half the mansion 
were the same, c.f/., the pre-emptor is 
informed that the vendee purchased the 
whole mansion for one thousand iVrhnms 
thereupon he surrenders his right, 
whereas, the vendee had purchased only 
half the mansion for one thousand 
rlirltam', then in this case the relin- 
quishment remains valid ; how’cver 
if the iirc-cmptor he informed that 
the vendee imrchased the whole for 
one thousand dtrhenns, and it turned 
out that he purchased the half for 
500 dirhams, then the laght of pre- 
emption wdll revive. This is according 
to the Zahlnra. 
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f)0. And ifthepre-emptor relinquishes 
his right of pre-emption in half the man- 
sion, then his right is annulled in the 
whole. If the pre-emptor claims half the 
mansion in pre-emption, then whether it is 
to be regarded as the surrender by him of 
his right of pre-emption in the whole man- 
sion or not is held differently by Imam Abu 
Yusuf and Imam Mubammad,' the former 
bolds that it does not amount to surren- 
der of the right in the whole mansion. 
This is according to the Baddyi\ And 
the view of Imam Abu Yusuf is better 
because the demand of the right of pre- 
emption in half the mansion, does not 
amount either expressly or by 

implication to surrender of the right by the 
pre-emptor in the remaining half of the 
mansion. This is according to the 

Muhit of Sarakhsi. And if the pre- 
emptor has sold half the mansion by 
reason of which he claims pre-emption, 
or one third of it or more, but some 
portion of it still remains with him, 
then he retains his right of pre-emption 
by reason of this remaining portion. This 
is according to the SirajaJ-WahJidj, 




XxAiuJJ isjjO UjAwaJ 

JX! 1 

yj I 

jLi 5 

I 1 tXd I 

. fc-LIa 




^55 LiJJ 


sUbJo 



tjl 5^; ~ 


1 

5' 



1 


15^.^ Cl' 



IcXX jccjtA^Ji 




The \ic\v of ImSm iluhaininnd seoms to bo followed by tho 
Indiun High Courts, but they do not refer to his authority at nil. 
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01. If tile pro-eiu[)lor claims the 
ownersluj) of u certain mansion subject 
of pre-emption to bo his own property, 
tiien I here ovists no riirlit of pre-emption 
and if ho has demanded pre-emption, 
tliereafter he claims the mansion to bo 
his own pro])erty, then liis suit can 
not be decreed.' This is according to 
the Fatan-a-i-Kazi Khan- If the 

pre-emptor has compounded his right for 
something ‘ t/mr, then the right is void, 
and the ‘ ttnn the subject of exchange 
must be returned; because the right 
of pre-emption is allowed with a view 
to avoid injury and therefore it is 
construed strictly by the doctrine of 
Qias- And further, the Isgd( of 
S/iii/* a, the surrender of the right of 
pre-emption, cannot be suspended on a 
condition, even though the condition 
were lawful ; e-r/., If the pre-emptor 
says to the purchaser, ‘I will waive my 
right of pre-emption in the house that 
you have pm-chased if you will waive 
your right of pre-emption in the bouse 
that I have purchased,’' now if the pre- 
emptor waives his light of pre-emption 


' It is however possible to make an nltornativo claim of owner- 
ship in (ho suit of pre-emption. 
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U>i Avbile the purchaser does not do so on 

^ his part in respect of the property 

vjOjjJL«iAwJjiobuv| purchased by the pre-einptor, then 
Js^-. the pre-emptor loses his right, because 

kj'3 the Isgat of SJtvfcc in lieu of exchange of 

property was a fdsid^ invalid condition, 
thsOl and similarly it would be much more 

j. 1 ^ so if the condition were unlawful, Hardm, 

“is- bJ| ^ci condemnable This is according to 

the Kdfi. 

(jl^ o'j - 'll' 92. If the pre-emptor were both a 

i^b^^lX.s^w shariTc (partner) and a jar (neighbour) and 

^ 5 (iJl gUi he sells the share by reason of which his 

J SAS right in the sharik's capacity could be 

^J| established, nevertheless he may enforce 
ltX5' y^^b his claim of pre-emption on the ground 
jXw - of neighbourhood. This is according to 

^ 7 ^ the Badayt^ Shaikh Abu Bakr was 
asked about the case of a pre-emptor 
Jb KxAdJi who saluted the vendee and thereafter 
Jb ttXY juxAw claimed his right of pre-emption ; he 
replied, that thereby the right was 

cH db annulled, and a similar view is held 

J.bAi by Lais ibn Mushawir. But Ibrahim hin 

b; 5 Yusuf observes that the right of pre-emp- 
IAT Ai^b JO y tion is not extinguished, as held by Imam 
Muhammad, and is accepted by all 
^UsxJl 5 r» ^ of us. This is according to the Hdw'i, 

s.o.Wv.1 IaT. aod is the best view, it is also accord- 

to the Blinldsa and Muzmardl. 
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'iLiXa.w v:y.Aiaj tX.5, 
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(5* |tX5^ ^AwJj 
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However if the vendee Nvas standing 
with his son lieaides him, and the pre- 
einptor salutes first the vendee’s son, 
then his riglit will be extinguished, 
whereas if he had saluted the vendee, he 
Avill retain his right, but if he salutes 
thus saying “ yis-sff/d»; AHaihim” (Peace 
be on you) and it is not known 
whom he saluted, then the pre-emptor 
should be asked whether he saluted, 
the son or the father and if he says 
‘ the father ’, his right is not annulled ; 
but if says ‘the son’ then his right 
is annulled. And if the pre-emptor 
and the vendee disagree, and the vendee 
says, “ "You saluted ray son, and there- 
fore you have lost your right”, while the 
pre-emjitor says, “ I saluted you, ” then 
the words of the pre-emptor will be 
accepted. This is accordingtotheZaAAmi. 
And if the pre-emptor is informed 
of the sale of a mansion, and he said, 
“G'od be praised, I claim pre-emption,” 
or he said, “Glory to God, I claim pre- 
emption,” then according to the reports 
of Imam Muljammad, the pre-emptor 
retains his right of pre-emption. This is 
according to the Baddy%' . Hence if the 
pre-emptor having heard of the sale, 
says, “God be praised I claim pre-emp- 
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xJJ| jJj5 
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!t£No 


I.^A-Li3 y s:i.Ua. Julc 


iOjiSuL 


w-Usj 


jJU, 

&XAhC^ 


tion,” then his right will not be annul- 
led according to the approved view. 
This is according to the W ajiz of Kardari. 
And Natifi says that if the pre-etnptor’s 
words, ‘Grlory to God’ or '’Katfa Ashhata' 
“(How do you do?”, “How are you?”) are 
followed by such words as (“May God 
prolong your life”), and then he claims 
pre-emption, then his right will not 
become void. This is according to the 
Zahiriyya. And similarly if he says 
“Preemption is mine, and I desire it and 
obtain it,” then also the right continues. 
This is according to the Zahlnra. And 
if the pre-emptor mentions before the 
vendee his own needs, or brings to his 
notice any of his wants, and then de- 
mands pre-emption, his right will be 
annulled. And if he enquires from the 
vendee about the price of the subject of 
pre-emption, and on being informed 
of it demands pre-emption, then his 
right is extinguished. This is according 
to the Muzmardt. 
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93. If some property is sold, and 
then eitlier the vendor or the vendee 
says to the pre-emptor, ‘'Release us from 
a certain right of litigatjon that you 
have against us,” and if the pre-emptor 
does so even while he is ignorant about 
the sale and about his right of pre- 
emption, then his right will be legally 
annulled, but it survives (morally) 
before God, provided the pre-emptor 
would not have released his right had 
the true facts were brought to his 
notice. This is according to the Mtihit. 
And if the pre-emptor is informed 
of the sale while he is praying, 

and he finishes his prayers, then his 
right of pre-emption will not be extingu- 
ished, provided he was offering fars 
(compulsory) prayers, and the same 

holds good in the case of todjib (oblig- 
atory) prayers, and if he were saying 
sunnat prayers at that time, then his nglit 
will still survive, because sunnat 
rdtiha is deemed to occupy the same 
position as todjib prayers, it is im- 
material whether sunnat prayers 

were of two raJcats or of four, e.g- 
the four rak'ats sunnat of Znlir 
prayer. If when he is informed 

of sale, he had finished two rak'ats 
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and then ^ he finished the remaining 
two, ids right will not be annulled, 
because here each of the two raTcats 
is counted as a single prayer- This is 
according to the Baddyi . In the 
Fatdwd-i-Ahu'Lais and the Waqi)d,t 
Naifql it is mentioned that if a pre- 
emptor is informed of the sale at the 
time of his offering Tatmoa prayers, there- 
after he finishes two, four, or six ralcafs 
as the case might be, then according to 
Imam Muhammad his right of pre-emp- 
tion is not annulled, but Shaikh Sadr 
Shahid holds and is also the accepted view, 
that the right of pre-emption is annulled, 
on the ground that the pre-emptor’s act is 
not excusable. This is according to the 
Zahhtra^ in the Mulfit^ and the Mtizmardt- 
al-l\nbrdA And in the Faidwd Aim it 
is mentioned that if the pre-emptor was 
hearing the sermon, from the pulpit 


The Muslim service consists of (wo parts, the farz, coiiipul- 
sory prayer and the SKnnof.the prayers according to the traditions 
PravL 2 '' ?'■ . “’■e «« follows . tho/nrr morning 

' P'to afterpoon prayeis 4 rak^ats, the viagknh evening prayer 

L'noTohhX 
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ujt slj-Ua-'t wliPn iio ^\ns inlbimcilof the sale, and lie 

did not demand pre-eiiijition until the 
y Iniain hni'^hed (he Idnithn, (lien his 

^1. riuhf of j)re-ejni»(ion will not he annnl- 

v_£ij:i>.( led. piovided he was sitting so near 
Le tVxj 3^a-| yK to the Tmiiin that lie eonld actually hear 
^ I'hiihii, oihovwhc on this point ditlercnt 

jvA; views are held hy the jurists. If the pro- 
tji tyfjjijJf ijj etiiptor is informed of the .sale at (he last 

Ui! Uj^ siitinir of the [>ia}or, and he did 

c>=iX.*|, UitVJl not demand j*io-eiiiption till he (inished the 

pJ-w jvJ x:..,-. 7)//‘d h,\ littering 'Ihihlxiiifi, etc.,’ thcre- 

15 = IcXS' viJ-ioj after ntteicd aaldm^ then his right would 

~ KAilia. heeomc extinguished. This is according 

(cOLsnJI JL,-ur 1( to the Talar khaniyija (Chapter XI) 

- ii&LL Jkiui Ljo desciihing (he circumstances in which 
165 ^ . the right of pro-cinption is rendered 

stated in the Nawdzil 
^ Mj-UiJt that if the pre-emptor is informed of the 

.-xcjj jjli x.&( ,.^1 sale w'lion he is about to join the 

Jdixj jania'ai congregation, and lie does not 

15 = (j^ xXxAii demand pre-emption, then his right is 

iLuU* ^bUJt annulled. This is according to the 

viJuJl cUii Talar hhdniyija (ChaptcrrXIII) entitled 

- X*,R.cJ| ^_aJJs the Demand of Pre-emption. 

’ Da'rt, is not tlic essential part of tlio prayer, Du a is seeking 
Ibo help of Goa for onosolf, w'hilo ‘ satmd ’ is the ritual prayer 

meant for God alone. 

F. 27 


CHAPTER X 


RxaJaJI Si>1^aIJ' 


Op Dipfeeence as ebgaeds the 
Evidence between the Peb-Emptoei 
THE Vendee, and the Yendob. 


- <)p- 94. If the vendee and the pre- 

«aajJ| (J.AJ ^ly'' einptor differ as to niatters of fact, the 

U| ^ 5 y^-JAJt difference will be with reference 
either to the price or the property to 
(5^1 ul '-^*5 pre-empted. If it is as regards the 

i 5 JJ( Lo( price, it must be in respect of its kind, 

quantity or quality. When tlie differ- 
ol he! ence is as to the kind of the price, e.g., 

oiVxE>!il| ^ the vendee says “ I purchased it for 
U|^ 100 dinars," and the pre-eniptor 

is^ ul says, “No, it was for 1000 dirhams" 
IS* ^ tlien the word of the vendee should 

IS* ujl-s xAfco bo preferred for he must obviously 
JL5 uL be better acquainted with the price 

j 5 ^J 1 than tJie pre-emptor. This is according to 
the Baddyi. Wlien the difference is 
d^U ^yO as to the price itself, tlie word of the 

^cyXs^J\ Jjj vendee is again pi’eferrod, and tlicy need 

U“-^'-*y*liSy^l not take the oath. And if they botli 

^^1 adduce proof, then according to Imam 

is^ Hanifa and Imam Afuhammad 
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preference is given to the evidence of 
the pre-einptor, though according to 
Iinani Aim Yusuf the proof of the pur- 
chaser should be preferred. If the vendee 
offers a certain price, hut the vendor 
takes less than that, he being still un- 
paid, then the pre-emptor may take the 
property at the price received by the 
vendor, and the abatement in the price 
is deemed as a reduction made, as if by 
the vendor in the original price. How- 
ever, if the vendor demands more than 
the original sale-consideration from 
the vendee, then they should both take 
the oath, and if either of them refuses 
to swear, the price is to be taken as 
stated by the other, Avhile if they both 
take the oath, the sale is to be cancelled 
as between them, and the pre-emptor 
if he desires may take the property, at 
the price stated by the vendor, without 
any regard to that mentioned by the 
vendee. And if it is not known whether 
the price has been paid or not, but the 
vendor says, ‘‘ I sold it for a 1,000 
dirhams and have received payment,’' 
then the pre-emptor may take the 
property for 1000 dirha7ns, while 
if the vendor should say, “ I have 
received the price, and it "is 1,000 
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then no attention should be paid 
to this (ambiguous) statement. Tliis is 
according to tlie Htddya- If the 
difference is as regards the quality of 
the price, e-g-, a person purchases a 
mansion in lieu of chattels and possession 
is not yet interchanged, Meanwhile the 
chattels perish, and it results in the 
cancellation of the transaction between 
the vendor and the vendee, neverthe- 
less the prc-emptor is entitled to pre-emjit 
the mansion at the value of the chattels ; 
now if the vendor and vendee differ as to 
their value, the word of the vendor on 
oath should be preferred. But if 
either party produces evidence, then 
the proof should be accepted ; while if 
they both tender proof, then preference 
should be given to that of the vendor ; 
tliis is the aupw of Imam Abu Hanifa 
and Imam Muhammad and the same 
vioAv is held by Imam Abu Yusuf. 
But if the vendee has destroyed the 
building, tlien a proportionate price 
should be deducted from the original 
sale-consideration m favour of the prc- 
emptor. And if they both differ as to 
the price of the building, and are agreed 
as 'to the price of the site being 
1,000 dirhams, or they both differo^ 
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as to the price of both the building and 
the site, then if thej’’ differed only as 
to the value of the building the words of 
the vendee on oath should be preferred, 
and if they differed as to the value of the 
building and the site then the value of the 
site should he ascertained, and the word 
of the vendee on oath as to the value of 
tlic building will be preferred, and if 
either party tenders evidence, then it 
should be accepted, and if both adduced 
proof, then Iniara Abu Yusuf says, that 
according to (pias based on the view of 
Abu Hanifa, the proof of the pre-emptor 
will be preferred} while Imam Muham- 
mad holds that according to Qi'as 
based on the view of Imam Abu Hanifa 
the proof of the vendee will be 
accepted. And if they differed as to 
the quality of the price, et/., tlie 
vendee says “I have purchased for ready 
money,” and the pre-emptor says, “No 
you have purchased it on credit,” then, 
the word of the vendee should be 
accepted. If the difference relates to 
the thing sold, that is, whether the 
sale took place by one transaction or 
two transactions, e.ff., a mansion has 
been purchased, and the purchaser 
says, “I bought the site separately for 
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1,000” and tlio pro-emptor says, 
‘‘ Ho, you bought tliein both for 
2,000 ” then the word of the pre- 
emptor on oath is to bo preferred; and if 
either of them tender evidence, then that 
should be accepted, and if they both 
adduce proof togetherj without spe- 
cifying any time, the proof of the 
vendee should be preferred, according 
to Imam Abu Hanifa and Imam 
Yusuf, luit that of the pre-emptor accord- 
ing to Imam Muhammad, This is accord- 
ing to Badayi- 


95* It is slated in the Munlaqd of 
Ibn Saimi a, and the repoj’t is taken from 
Imam ilnliammad that if a person pur- 
chases a house and It has two pre-emptors 
and one of them comes to the purchaser 
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to demand pre-emption, and the pur- 
chaser sajm, “ I have purchased this 
house for 1,000 dirhams'’ thereupon 
the pre-emptor after ascertaining the 
truth of his statement purchases it 
for 1,000 dirhams, thereafter the 
other pre-emptor appears and adduces 
proof that the purchaser had purchased 
it for 500 dirhams, then he (the 
second pre-emptor) is entitled to 
pre-empt the house for 250 dirhams 
from tlie first pre-emptor, and the 
first pre-emptor should recover back 
from the purchaser 250 dirhams, and the 
first pre-emptor -will retain half the 
portion of the house in lieu of 500 
dirhams. And it is also mentioned in 
the Mantaqa that if a person purchases 
a house from another person and takes 
possession of it, and thereafter the pre- 
emptor claims pre-emption, then the 
purchaser says,' “I have purchased 
it for 2,000 dirhams" and the pre-emptor 
said "Nay, you have purchased it for 
1000” and the pre-emptor has no proof 
and the purchaser makes the statement on 
oath, thereupon the pre-emptor pre-empts 
the house for 2,000 dirhams. Later on, 
another pre-emptor appears and he ad- 
duces proof against the first pre-emptor 
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that the seller sold the house to the pur- 
chaser for 1,000 dirhams, tlien the second 
pre-emptor will take half the house 
for 500 dirhams^ and the first pre-emptor 
will recover 500 dirhams from the 
purcliaser, but he Avill be asked 
to tender evidence on this issue 
again otherwise he will get nothing. 
The problem simplj’ means that if the 
first pre-emptor says to the pur- 

chaser, “ The second pre-emptor has 
adduced proof that the house was pur- 
chased for 1,000 dirhams and hence, I 
claim 500 dirhams from you for half 
of my possession,” then he will not be 
entitled to it; but if he adduces 
substantial proof the second time that the 
sale actually had taken place for 
1,000 dirhams, then he will be 

entitled to claim 500 dirhams from him. 
This is so according to the reference in 
the Book Muntagd that the second 
pre-emptor is entitled to half of 
the house only by reason of his proof, and 
this means that the proof of the second pre- 
emptor Avas admissible in each case, i.e., 
now the salohashoen established for 1,000 
dirhams in respect of that half to Avhich 
the second pre-emptor is entitled but 
not in respect of the other half Avhich is 



THE MUSLIM LAW OF PRE-EMPTION 


217 


U 




2(aAJ 


VS® 
XA^Z-Jul 

,^U| 


;lv 3 J| uA.<aJ ^ 
i-flJLj 

AJc> 

( 5 <^l 

^AJLCuJ I 

I ^^AmJ I {Xj 
HoUl J5JI 

p{^..ijXl| v.:;laa/J 
t_BAfljJ| l_ftJ^L 

iOtXj i5<XJt 

I (3'^S>>Aa«-W 

s<X 5 |^i jLsL*JA>>»asJLj 
— IflAsOl 1 tXS' 
iujUJi 


} y' iSy^'* 




pLs 5 -i 

j^^c> oJb lj!><Xs»Li 
xJyAj ^5yc*uJ) ^y! 
I 2OCA-0 j^ 

ivjL4.AA*s^^«3 


y^y 




^^Xwh»Jf 

>iU^ i_jiVj> 

LiLA) I I tX5^ J-viio 

— K.u\jb>. 


^bJl (3 ju|— ‘i 1 
ull vsy'-'^l^ 

F. 28 


in tlic possession of the first pre-emptor, 
and hence the first prc-einptor must adduce 
proof in order to establish the sale for 
1,000 rfir/mmsAvith reference to Ins half of 
the house also, and then he will be 
entitled to recover 500 dirhams from 
the purchaser. This is according to 
the Mtihtf. It is mentioned in Fataioa-i- 
Itahiyya that if a person purchases a 
house, thereafter the pre-emptor pre- 
empts the house for 1,000 dirhams from the 
purchaser accepting his word, later on 
he found proof that the purchaser had 
bought it for 500 dirhams then his proof 
will be accepted, but if the pre-emptor 
had already ascertained about this 
matter before lie pre-empted it then 
further proof cannot be accepted. This 
IS according to the I'dtdr Khaniyya- 


96 . If the seller and the purchaser 
are agreed that the sale took place with 
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aa option for the seller, while the pre-emp* 
tor denies it, then according the to view 
of Imam Abu Hanifa and Imam Muham- 
mad and one of the reports of Imam 
Abu A’usuf their words will be accept- 
ed and the pre-emptor Avill not be 
entitled to pre-emption, because the sale 
can only be established on the agree- 
ment of the vendor and the vendee, 
and it is this that they admit 
According to the Jann if the seller 
claimed the option but the purchaser and 
the pre-emptor denied it, then according 
to the doctrine of Istihsan the word of 
the purchaser will be preferred, 

because the option is not established 
unless it is stipulated, and similarly 
if the purchaser claims the option 
while the seller and the pre-emptor 
deny, then the word of the seller will 
be preferred, and the pre-emptor ivill 

be entitled to pre-empt. This is 

according to the ^fuhll. Two 

poisons sell and purchase from one 
another, and the pre-emptor claimed 
pre-emption in the presence of both 
of them, thereupon the seller says, 
“It was only a contract for sale be- 
tween us, and not the actual sale,” 
and the purchaser confirms it. 
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then the word of both of them will 
not be accepted as against the pre-emptor, 
but the word of the pre-emptor who 
affirms the validity of the sale will be 
preferred, but it will not be accepted if 
the facts arc actually proved to be the 
same as the purchaser and the seller had 
represented, c.p., if some valuable property 
had been sold for a small amount and 
things of such value are not so cheaply 
sold, then the statement of the seller 
and buyer will be accepted, and the 
pre-emptor will not be entitled to 
pre-emption. This is according to the 
Khxzanatiil Miifiin. According to 
the Mxmiaqd if a person sells a house 
to another person, and the purchaser and 
the seller admit that the sale was an 
invalid, faskl sale, but the pre-emptor 
asserts that it was a valid sale, then the 
word of the pre-emptor Avill be pre- 
ferred, and the statements of the seller 
and the purchaser about the invalidity 
of sale will not be accepted ; but if one 
of them asserts the invalidity of the sale, 
while the other denies it, then we should 
accept his statement who claims the 
sale to be valid. And if they are agreed 
that the sale was invalid, and give the same 
reason establishing invalidity of the sale, 
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we will then accept the word of both 
of them, and the pre-einptor cannot 
pre-empt ; by this it is meant that if 
the seller and the purchaser agree as 
to the invalidity of sale for some reason 
for which if the seller and the purchaser 
differed, among themselves as to the 
invalidity of sale for that cause, then it is 
not verified and we will accept the state- 
ment of the one who claims validity 
of sale, as for instance one of them 
claims that the sale was subject to 
an option, and they thus both agree 
as to the invalidity of sale on account 
of tills reason, then their words cannot be 
accepted as against the pre-emptor. But 
if they both have agreed as to the invalidi- 
ty of sale and give such reasons, that if they 
had differed the word of the person avIio 
claims the validity of sale would be accept- 
ed, then their words will also be accepted 
as against the pre-emptor.' This case is 
so illustrated in the Miintaqd, e.ff., if the 
purchaser says to the seller, “You sold 
tills house to me for 1 ,000 dirhams and 
one raiP of wine” and the seller says, 
“ Thou art right,” then the Court shall not 


^ Some ot ibe ilhistiutions e.xplain these passages more fully. 

A rail IS equiv.'ilent to 480 dithams or a pound weight or 
ii pint ineasuie (Lanes’ Arabic English Lexicon), 
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accept the words of both of them as 
against the pre-emptor, butif the purcha- 
ser says, “ You have sold this house to 
me for wine,” and the seller confirms it, 
then the pre-emptor is not entitled to 
pre-emption, it is so stated m the 
Muntaqa, but Imam Quduri observes that 
what IS mentioned in the Bluntagi is one 
of the two reports of Imam Abu Yusuf, 
and Imam Quduri has further said that 
according to this narration Imam Abu 
Yusuf has resorted to Qtas, e-ff., when 
both the parties differ and the purchaser 
says, ” You have sold this house to me 
for 1,000 dirhams and a rot^ of wine ’’ 
while the seller says, “ No, I have sold it 
for 1,000 dirhams,” then the word of the 
seller Avill be accepted. And if the 
vendee says “ You have sold this house 
to mo for wine or a pig, ” and the vendor 
says, “ I have sold it to you for 1,000 
dirhams," then the word of the purchaser 
Avill be accepted because the sale of wine 
is not lawful in any way. And the word 
of the person who claims the Amlidity of 
sale is accepted only in a laAA'^ful contract, 
contrary to the case of sale subject to 
option or one such as for 1,000 dirhams and 
one rail of wine. As regards the view of 
Imam Abu Hanifa and Imam Muhammad 
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they hold that if the seller and the pur- 
chaser agree on the invalidity of sale, 
Avhile the pre-eniptor denies itj then the 
pre-emptor is not entitled to pre-emption. 
As for instance, if they agree as to the 
sale vith an option for the seller and the 
pre-emptor denies it, then he is not 
entitled to pre-emption. This is according 
to the Zoklnra 


97. If a person purchases one-tenth 
part of a farm at a high value, there- 
after purchases its lemaming portion at 
a low price, then the pre-emptor is entitl- 
ed to pre-empt the tenth portion and 
not the rest of it. However, if the pre- 
emptor demands an oath from the vendee 
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(cAJui-w JltijtiiUJo thus, “ By God, I did not mean to defeat 
iU(o jJ jjXs jvf your riglit of pre-emption by such consecu- 
K/)yXi Ki tive sales,” then there is no use because if 

U xUb he admits, nevertheless he cannot he 

cl^^l 2^1 bound by it in any way. But if the pre- 

■iU<> jcXi emptor demands an oath in this way, 

lu yj jolJJ “ By God, the first sale was not taljiyah 
!wwi=- ySHy ■v.Yitli a view to defeat the pre-emp- 

yfoLo ySOy tive claim,” then he can do so, and 

JO I ^ tjie vendee will be bound by it. 

(i|^| (, 3 | j;|jg explanation in the Muntaqa 

jLhul Kii>yj jJ jo| about such an oath, vh.^ ” by God, 
15 ! viUd j(J I did. not mean to defeat your right of 

of |o| pre-emption by these sales, is that 

J^ilf the real object was to prove that 

\dS iusjJo the first sale was {alnyah and not 
a bona fide. This is according to the 
jLi | 6 | ill Qunya. It is stated in the Ajnas that 

if the purchaser says, “I have purchased 
^ItXil !itV» this house for my minor son/’ and denies 
fhe pre-emptor’s right of pre-emption, then 
if the pre-einptor admits that the vendee 
has a minor son, the vendee will not 
^J|^| be bound to swear , but if the pre-emptor 

yui.o U.>t id denies the existence of the infant son, 

UjI sd yoi then the pre-emptor must be sworn thus, 
jiJdb^«^ui/jJ)L,aJLs!vj “ By God, I do not know that he has any 
jd ijl (V-Uj U infant son.” And if the son was a major, 

Uj! and the purchaser has handed possession 
yi I ^JS3 1 of the house to him , then he (the purchaser) 
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will be relieved of all litigation, 
but so long as he lias not delivered the 
house to his major son, he will be a pai-tj"^ 
to the suit instituted by the pre-emptor* 
This is according to the Zaldfira- 
If a person purchases something from a 
woman and desires to invoke witnesses 
on it, but he does not find any person 
who knows her except the pre-emptor, 
then the evidence of the pre-einptor Avill 
not be lawful as against her in case she 
denies the sale. This is according to 
the Muhtt. 


98. If the two sons of a seller give 
^LJI \ x >\ evidence against the pre-emptor that he 
jvaIwX: has surrendered his right of pre-emption, 

while the property is still in the posses- 
I sion of the seller, who also claims that 

the pre-emptor had relinquished his right, 
'3 then the evidence of the sons ivill not be 

iLil^ accepted ; but if the seller denies relin- 

quishment of the right by the pre-emptor, 
then their evidence will be admissible, 
tXj And if the property were in the posses- 

^5/^t sion of the purchaser, then the evidence of 
the two sons will be admissible because, 
y SoL^l in this case, the two sons by their evi- 

'-<^1 is^l deuce, neither do any good to their father 
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nor protect him from any harm. And if 
the two sons had deposed to the effect 
that the pre-emptor liad simply acquies- 
ced in the sale, then their evidence can- 
not be accepted even if the house sold 
were in the possession of the purchaser, 
because they were interested parties 
though the purchaser had taken 
possession of the property, yet their testi- 
mony cannot be accepted. In the above 
case the evidence of the two sons of the 
seller was accepted on the ground that 
they were not interested parties, and 
this was so only when the two sons of the 
seller stood as witnesses to the surrender 
of the right of pre-emption. And if they 
give evidence to the effect that the pur- 
chaser has handed over the house to the 
pre-emptor, then their evidence will 
not be heard, it is immaterial whether 
the house is in possession of their father 
or the purchaser, and no matter what 
attitude he adopts. This is according to 
the Muhit. If a house is owned by three 
persons and one or two of the co-sharers 
give evidence that they all have sold it, 
to a certain person, who also claims it, 
but one of the co-sharers denies it, 
then their evidence will not be admissi- 
ble as against this co-sharer. And the 



226 THE ALtAHASAD UNIVERSITY STUDIES 

do^xJ! pve-emptor v?ill be entitled to pre- 
einpt the two-tbirds of the property. And 
^ db>^| if the purchaser does not admit the sale, 
Ai-b o' but the three co-sharers depose that they 
have sold it to him, then even in this 
case, their evidence is not admissible, 
jUj-Sb nevertheless the pre-emptor is entitled to 
tahe the whole house in pre-emption. This 
UJab b=~| ig according to the Mahsut. 
yt)J! tX-vb ;j( 

I AT JijtAjJb 

y If a person appoints an agent 

A»yi ^ house and the agent pur- 

^^u-b chases or sells it, and the two sons of the 

bjl o-fyMy pb principal depose as to the surrender of 
the right of pre-emption by the pre- 
(jb jvjJu«Aj emptor, now in this case if the principal. 
r!^ibA*S^-xJ|(jl^ appointed the agent to buy the house, 
^ then the evidence of the two sons will 
yjJl <_ob' T-iyM not be admissible, no matter whether the 
j! do house is in the possession of the seller, 
jl AjiS' jll do or the agent, or his principal ; hut if the 
uilj do principal appointed the agent to sell the 

jl^b A^ jXJl ^J^ house, then aslo their evidence will not 

^lAil (jb he admissihle, should the house sold be 

j! ATjJl tb in the possession of the principal or the 

do agent, because by their evidence their 

b-A'^Lj^ A>^ ^ father’s ownership in tlie house is with 
advantage established, however if the 
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house sold were in the possession of the 
purchaser, then their evidence Avill be 
admissible. This is according to the 
Muhtt. If the two vendors give evidence 
against the purchaser that the pre-einptor 
claimed pre-emption when he heard of 
the sale, and the pre-emptor admits that 
he came to know about the sale I'ecently, 
while the purcliaser says that he 
did not claim pre-emption, then the 
evidence of both the vendors is useless 
and likewise the evidence of their sons 
would be useless as was the case when 
they gave evidence that the purchaser 
had delivered the house to the pre- 
emptor. And if the pre-emptor says, 
“I heard of the sale just now, ” then his 
word on oath will be accepted. And 
if botli the sellers were to depose that 
some time ago the pre-emptor had 
heard about the sale, then their evidence 
will not be admissible provided the 
house is either in the possession of 
the two sellers or the 'purchaser. 
This is according to the Mahsut. If 
evidence is produced to the effect that 
the pre-emptor has surrendered his 
right of pre-emption, and evidence is 
also produced to the effect that the 
seller and the purchaser^ have handed 
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over the house subject of pre-emption, 
to the pre-emptor, then the decree 
'Will be passed in favour of the person 
■who has the possession of the house. 
This is according to the Mxih~i\ of 
Samkhsi. If two persons guaran- 
tee the purchaser for any defect 
that may be found in the property, 
and thereafter they depose that he 
has surrendered the house to the pre- 
emptor, then their evidence will not 
he accepted, and similarly if they 
both depose that the pre-emptor has 
surrendered his right of pre-emption, 
then their evidence will not he 


accepted because they stand as if in 
the place of the seller. This is 
according to the Mabsut. 

|ol - 100. If the purchaser says, “1 have 

!ol purchased tliis house for 1,000 cZiV^otms,’’ 

'-ilb? and the pre-emptor pre-empts the house 

jv» for the same price, while the seller claims 
fvj viUdo that the price was 2,000 dirhams, 

,^ 41 1 and invoked witnesses on it, then his 

^JUJl witnesses will be heard, and the 

viL'i ^ purchaser Avill have the option to 

recover the balance of 1,000 dirhams 
^s^ vjl from the pre-emptor, oven though the 

ji>l uiJL? latter had paid the price of 1,000 dirhams. 

u)^'l ejlj Similarly if the seller claims thus 


r* 
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“ I have sold tliis house to the purchaser 
for some specified goods,” thereafter 
invoked witnesses on it, then the 
Kazi after hearing the witnesses will 
pass a decree in lieu of the same 
specified goods against the purchaser, 
and the pre-emptor will pre-empt 
the house in lieu of the value of the 
specified goods. Consequently if the 
amount which the pre-emptor paid 
to the purchaser, nameljq 1,000 
dirhams, is less than the full value of 
the goods, then he will pay the 
additional amount to the purchaser, 
l>ut if tho amount is more than the 
full value of the goods, then tlie pre-emp- 
tor is entitled to demand back the 
excess. If a person marries a woman 
in lieu of a house on condition that 
she should give him 1,000 dirhams, 
then according to Imam Abu Hanifa 
the right of pre-emption arises against 
a portion of the house of the value of 
1,000 dirhams, but Imam Muhammad 
and Abu Yusuf hold the contrary 
view. And if they differ on the ques- 
tion of dower, and the husband says 
that her mahi'-i-misl is 1,000 dirhams, 
then the pre-emptor may pre-empt 
Jialf of the house; but if the pre-emptor 
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says that her mahr-i-misl is 500 
dirh'Xins and he should get two-thirds 
of the house in pre-emption, then the 
word of the husband on oath will 
be accepted. And if both the parties 
produce witnesses, then, according 
to the two disciples, the witnesses of 
the purchaser will be accepted, 
similar to the case as regards the 
value of a ruined building. If a certain 
person files a suit against another person 
in respect of some property, thereafter 
he compounds the claim in lieu of a house, 
then the pre-einptor is entitled to pre-empt 
the house obtained in compromise. And 
if they differed as to the value of the 
claim, then the word of the pre-emptor 
will be preferred, and if they both 
adduce proof as to its value, then in this 
case, according to Imam Abu Hanifa 
the evidence of the pre-emptor will be 
accepted Tins is according to the Muhlt. 
If a person purchases a house for 
1000 dirhams, thereafter the pre-emptor 
and the purchaser differ, the purchaser 
says, “ I have constructed this building 
in this house, and the pre-emptor denies 
it, then the word of the purchaser will 
be accepted. And if both adduce 
proof, then the proof of the 
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pre-einptoi* will bo prefeiTod. Simi- 
Inrlj' if they ditFer as to the trees 
standing- on a certain plot, then the same 
law is applied but it should be noted 
that the word of the purchaser will 
be accepted only when it savours with 
truth ; e.ff., if the purchaser had said 
that he planted trees only yesterday 
then his Avord will not be accepted.' 
And the same principle will apply in 
similar cases to buildings, etc., whereas 
if he said that he purchased the land 
ten years ago, and had then planted trees 
in it, then his word would be accepted. 
This 13 according to the Mahstit. 

101. If the purchaser says that the 
owner of the house sold him first the land, 
he then made a gift of the building to 
him, or he says that he made a gift of the 
building, thereafter sold the land, but 
the pre-eniptor says “No, you have 
purchased both at the same time,” then 
the word of the purchaser will be ac- 
cepted. And the pre-emptor, if he so de- 
sires may pre-empt the land without 
pre-empting the building. This is accord- 
ing to the Miihit of SaraMsi. But 


' Because ifc is impossible fo have full grown up trees in course 
of a single day. 
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if the seller says, I have not made a 
gift of the building to yon,” then his word 
on oath will be accepted, and the 
pre-emptor is entitled to pre-empt the 
building -, but if the seller says “ I have 
made a gift of the building to 
you,” this will be lawful (and in 
this case no pre-emption arises”)- 
This is according to the Mahsut. If the 
purchaser says, “ The owner of the house 
made a gift of this house along Avith 
its Avay to me, and then 1 purchased its 
remaining portion,'’ while the pre- 
emptor says, ‘‘ No, you have purchased 
the whole house,” then the pre-emptor 
is entitled only to pre-empt that portion 
of the house Avhich the purchaser admits 
to have purchased, and he cannot 
pre-empt that portion which is subject 
of the gift and if either of them 
tender evidence then bis proof 
Avill be accepted ; but if both tender 
evidence, then according to Imam 
Abu Yusuf the evidence of the 
purchaser will be accepted, because 
the witnesses establish the gift, but 
according to Imam iluljammad the 
proof of the pre-emptor should be pre- 
ferred, for it establishes the right of 
pre-emption. This is according to tho 
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Baddifi. If the ShafV-i-jar admits that 
a certain house of the enclosure was 
first made a gift to the purchaser and 
tlio purchaser affirms that lie took the 
gift before he purchased the rest of the 
propertj', then there exists no right of 
pre-emption for the Shafl‘4-jdi\ because 
the purchaser had become a sharer in 
the property at the time of the purchase 
of the remaining portion ; but if the 
jar says, “No, the purchase took place 
before the gift and hence, I have the right 
to pre-empt the sale/’ then the statement 
of the pre-emptor will be accepteds but if 
evidence is produced to the effect that the 
gift was made before the sale, then the 
claim of the donee will be preferred to that 
of the S'hafz‘-i-jdr as regards the rest of 
the property. This is according to the 
Mnhit And if the donor denies the gift 
of the house, then his word on oath will 
be accepted, and if he confirms the word 
of the purchase!-,' then the house will 
belong to the donee, but as regards the 
rest of the property his statement will 
be of no use in invalidating the right 
of pre-emption ; however if witnesses 
were produced to the effect that the gift 
had preceded the sale, then the donee will 
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IS according to the Fatawdn-Kazi-Khan. 

102. If a person purchases two 
such houses that have a Shaft -i~Mnldsik, 
and the purchaser says, ‘‘ I have pur- 
chased them one after another, and 
hence, I am along with j'ou entitled to 
pre-empt the second house” while the 
pre-emptor says, ‘‘No, you have pur- 
chased both the houses by one transac- 
tion of sale, and hence, I have a right 
of pre-emption in both of them,” then 
the word of the pre-emptor will be 
accepted, because the purchaser has at 
least admitted to have purchased both 
the houses, though he asserts separate 
transactions, and it is a sufficient cause 
to give rise to the right of pre-emption. 
If the purchaser says, “ I have purchased 
one-fourth of the house, and thereafter 
its tbree-fourtlis, therefore your right 
of pre-emption appoi'tains to one-fourth 
of the house, and the pre-emptor says 
“No, you have ratlier first purchased 
three-fourths, and then the one-fourth,” 
then the word of the pre-emptor will be 
accepted, because the purchaser has 
admitted to have purchased the three- 
fourths, and this is sufficient 
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cause to establish the right of pre- 
emption, though now he refers to 
it in such a manner that it will invali- 
date the cause that is, he says that 
he had purcliased one-fourth first, 
and if the purcliaser saj’-s, “I have pur- 
chased the Avhole house by one transac- 
tion, ” but the pre-emptor SJiys, “ No 
you have first purchased the half, and 
hence, I desire to pre-empt the half, ” then 
the word of the purchaser will be 
accepted, and the pre-emptor will 
have the option either to take whole 
house or surrender his right. This 
is according to Miihit-of-Sarahhsu 

A person adduces proof that he 

purchased an enclosure from a certain 
person for 1000 dirhams^ and another ' 
person adduces proof that he pur- 
chased a certain house in the enclosure 
with the right of way from another 
person for 100 dtrhams about a month 
ago, then the Court shall pass a decree in 
favour of that person who will tender 
proof as to the time of sale, and he will 
be entitled to pre-empt the rest of the 
enclosure. And if there was no evidence 
as to the time of purchase, then the 
Court shall pass a decree in the favour of 
both the persons, half of the property for 
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jo| 50^1 (•Ul each, and none of the two are entitled 
l^JLf to exercise his right of pre-emption over 

<Xi>| jJ the other, as none has established that he 

had purchased first. And if two houses 
r.|^L i£aaaj were adjacent to each other, and a person 

ooh" y}^ tenders evidence, saying “I purchased one 

ol ;1 a!| of these two houses a month ago for 1000 
kxAj [»Ub dirhams ” and some other person adduces 

proof, saying “I purchased the other 
uiJb iXa/j house two months ago,” then the Court 

j.L5'j shall pass a decree in favour of the 

sj| jtxo latter who adduced proof that he had 
< 3 uuo purchased the house two months ago, 

jJ and thereby has established his right of 

(.Vax) sJjo pre-emption in the other house. And 

^ 7 *syl(fJS' if both the parties fail to prove the 

jJ time of sale, then no decree shall be made 

^IAJI ^gS for neither is entitled to the right 

of pre-emption as against the other, 
i)X3 v:y>^ and the same will be the case where one 
(Jj s^liXs of the two purchasers has already taken 

xJ xwiJb (ja5| possession of the house purchased by 
yi AJ;X5 ' y him, while the other has no such posses- 

(> 2 -^bjs<x=.i sion. And if one of the two persons 

jJ^ tenders evidence as to the point of time, 

^y yiy while the other fails to do so, then a 


jJ. decree of pre-emption shall be given 
v_*=.bJ in favour of that person who has tendered 

lATxxiuJboxSjJi evidence. This is according to the 
- isy^\ ^ Mahsiit. A person purchased a house. 



THE MUSLIM LAW OF PRE-EMPTION 237 


iLftjUs |•L^^(^^XuU4JI 

tads' yt>J! 

( dS I kJ.AJ 




is) 


,U.S 


— .o'.** 


and the pre-emptor claims that the 
purchaser has demolished a part of 
the house, while the purchaser denies 
it, then the word of the purchaser will 
be preferred, but if the pre-emptor 
tenders evidence, then it will be 
preferred. This is according to the 
Fatdwd-i-Kdzl Khdn. 
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As BEGAEDS APPOINTMENT OF AN AGENT 
FOB PBE-BMPTION, AND THE StJEEENDEE 
OF THE EIGHT OP PEB'EMPTION BY HIM, 
AND THAT YTHICH APPBBTAINS TO IT. 

103. If an agent admits the purchase 
of a house ^Yhich is in his possession, 
then the right of pre-emption arises, and 
the agent Y’ill be made a party to the 
suit, but his statement to the effect that he 
purchased the house from its OYmer 
■when the latter is absent, will not be 
accepted. Consequently if the owner 
turns up after the agent had adduced 
proof of the purchase from him, and ho 
accepts the allegation about his owner- 
ship but denies the fact of sale, then in 
this case the house cannot be pre-empted 
by the pre-emptor, and it Yvill be 
restored to the owner, because they 
all agree that the ownership of the 
house is vested in him, and the agent 
has not established the sale. The owner 
will be sworn thus : “By God I have 
not sold this house, and if he swears 
accordingly then the house must be 
restored to him. However if proof is 

adduced in presence of the owner to tlie 
238 
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effect that he had sold tlie house to the 
purchaser, then the sale will be estab- 
lished, and the house will be pre-empted 
by the pre-emptor, the purchaser 
and the pre-emptor are both entitled 
to tender such evidence. And if the 
seller admits the sale, and the purchaser 
denies it, and the house is in the posses- 
sion of the seller then also a decree for 
pre-emption could be passed. This 
13 according to the Mtthli. If the 
purchaser admits bis purchase, but 
asserts that such and such a person is 
not entitled to pre-emption, then the 
Court shall demand evidence from the 
agent (of the pre-emptor) as to the cause 
of the pre-emption, whether it is by reason 
of partnership or neighbourhood that the 
right of pre-emption accrues, and if he 
tenders proof then the Court shall pass a 
decree of pre-emption in his favour, 
he should prove that the house which 
is situated next to the house sold belongs 
to his principal. If he adduces proof that 
the house which is next to the house sold 
is merely in the possession of his principal, 
then the Court shall not accept such 
proof, and the Court shall not also 
accept the evidence of the two sons 
of the principal or his parents or his 
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wife, and the Court shall not accept the 
evidence if the agent or the principal were 
an absolute slave or slave inulcdtih. This 
is according to the Mahsut. If he (the 
agent of the pre-emptor) intends to 
establish pre-emption by reason of 
partnersliip and adduces proof that his 
principal has a share in the house sold, 
but the witnesses do not depose as to the 
extent of his share, then such proof can- 
not be accepted, and a decree for pre- 
emption cannot be passed in his favour. 
This is according to the Zakhirg. If 
a person appoints another person as his 
agent to pre-empt a certain house 
on his behalf, but did not inform 
him of the sale price nevertheless such 
an appointment is lawful ; consequently 
if the agent pre-empts it for the price for 
which the purchaser had purchased, 
then the principal will be bound by 
it, no matter whether this price is so 
much that people in general will not 
be willing to purchase it at such a price, 
and whether he pre-empted it under the 
decree of the KazI or by mutual agree- 
ment. This is according to the Mulfit. 

104. A. person appoints the pre- 
emptor as his agent to pre-empt the 
house on his behalf, and if the pre-emptor 
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acts accordingly then he himself Avill not be 
entitled to pre-empt the house in questioil, 
because the demand of pre-emption by the 
prc-emptor on behalf of another person 
amounts to the surrender of his own right 
of pre-emption, for wdiat he demands is 
in effect a purchase on behalf of his 
principal, while if he demanded the 
purchase for himself it would not be 
considered a surrender of his right of 
pre-emption, and since he demands 
on behalf of another persons his act will 
obviously be regarded as a surrender 
of his owm right of pre-emption ; and 
since his conduct as an agent, amounts 
to a surrender of his right of pre-emption 
it will make no difference wdiether the 
purchaser is present or not. And if the 
pre-emptor does not disclose the fact 
of his being an agent till he takes the 
house, and he thereafter discloses it, then 
if the purchaser has handed over the 
house in question to him it aviU be con- 
sidered valid, and the house in question 
will become the property of the 
principal, because it is evident that the 
pre-emptor had relinquished his right 
of pre-emption, and the act of the original 
purchaser in delivering the property in 
good faith without the decree of the 
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Kazi will be considered as if a fresh 
sale, that is the pre-emptor after having 
relinquished his right of pre-emption has 
purchased the house on behalf of the 
principal, but if the KazT has passed a 
decree of pre-emption, then the house 
will be restored to the real pur- 
chaser, because when it is proved that 
the pre-emptor had surrendered his 
right, then it is obvious that the decree 
of the Kazi is of no consequence and 
the house should be restored to the 
purchaser. This is according to the 
Mabsut. 
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105. And if the pre-emptor appoints 
the purchaser as an agent to pre-empt 
the house on his behalf, such appoint- 
ment will be considered invalid, 
whether the house were in the possession 
of the purchaser or in that of the seller. 
This is according to the MnhiL And 
if he (pre-emptor) appoints the seller 
as an agent to pre-empt the house on 
his belialf, then according to the doctrine 
of 2 ^as, such an act is considered 
■valid ; but according to Istehsdn it is 
invalid. And if the pre-emptor says 
to the seller, “ J appoint you an agent 
to pre-empt the house for so many 
dirhams,’' now if the purchase has 
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really taken place for that amount or less, 
then his appointment as an agent is valid; 
but if the price is a greater amount, then it 
is invalid. Similarly if the pre-emptor 
says, ‘ I appoint you as an agent to pie- 
empt that house provided that the house 
has been purchased by that particular 
person,’' now if it happens that the pur- 
chaser was some other person, then this 
agent’s appointment is of no use. If 
the pre-emptor appoints two persons as 
agents to pre-empt the house on his 
behalf, then one of them may file the 
suit, but he alone cannot get possession 
of the house without the presence of the 
other. And if one of them surrenders 
the right of pre-emption in presence of 
the Kazi, then such surrender will be 
binding upon the principal. This is 
according to the ]\rabsuf.. If the pre- 
emptor appoints an agent to pre-empt the 
house on Ins behalf, then the agent is not 
entitled to appoint another person as an 
agent, but if the principal has conferred a 
general power of attorney on the agent 
to do whatever he likes, then he may 
laA\ fully appoint another person as sub- 
agent. However if the principal had dele- 
gated all Ins powers, and the agent ap- 
points another sub-agent, and also autho- 
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rises him to do as lie pleases then this sub- 
agent has no authority to appoint a third 
person as an agent. And if the agent 
surrenders the right of pre-emption, then 
it is stated in the 4sUhat if he surrendered 
it in the Court of the KazT, it will be valid, 
but if otherwise, then according to Imam 
Abu Hanifa and Imam Muhammad, and 
according to tlve former view of Imam Abu 
Tusuf it is not valid •, bnt subsequently 
Imam Abu Yusuf changed his view and 
said that the surrender is valid in 
both the cases. Hence, according to 
the reports of Kitahus Shufa,'' the surren- 
der in the Court of the KazI is lawful ; 
and there is no difference of opinion on 
this point. And it is stated in the Kilahid 
Vilcdlai andil/azooH Kahir that according 
to Imam Abu Hanifa and Imam Abu 
Yusuf, the surrender of the right of pre- 
emption by the agent in the Court of the 


^^\ cVic Kaziis valid, while Imam Muhammad 

jMiirv holds the contrary view : hence, from 
the passages of KitSbul Vikdiat and 
U? ^ Mazoo)i Kttlnr it appears that what is 
\Jl^ voUT mentioned in Kitdhus Shufa is the view 
U of Imam Ahu Hanifa and Imam Abu 

15-2! J75 Yusuf only. This isaccording to the il/u/jif, 

j If there are two persons rvho arc pre- 

- ^ ijy emptors of a house, and they apj)oint a 
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person as an agent to pre-empt the house 
on their behalf, and in the Court of the 
KazT he surrenders the rights of pre-emp- 
tion on belialf of one of his principals 
only, and pre-empts whole house for the 
other, then he can do so. And if he 
states before the Kazi, “ I surrender the 
right of pre-emption of one of the two 
principals,” without specifying whicli of 
tile two pre-emptors, and demands pre- 
emption for the other only, then he 
cannot do so unless he states which pre- 
emptor’s right he has surrendered, and 
whose right he demands. This is accord- 
ing to tlie MahsvU If the agent 
demands pre-emption, and the purchaser 
claims the surrender of the right of pre- 
emption by the principal, and demands 
an oath from the agent thus, “ By Cod I 
do not know that the principal has sur- 
rendei'ed his right of pre-emption,” or if 
he demands an oath from the principal, 
viz., ‘‘ By God I have not relinquished 
my right of pre-emption,” now if the 
purchaser demands such an oath from the 
agent, the IvazT cannot put the agent on 
oath, and if he demands it from the 
principal, then the KazI vill say to 
him, “Deliver this house to the agent 
and let him pre-empt it on behalf of his 
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principal,” and if the purchaser claims 
the surrender hy the agent and demands 
this oath, then according to Imam Abu 
Hanifa and Imam 'Muhammad, the Kazi 
shall not put the agent on oath, but 
Imam Abu Yusuf holds the contra 17 vie^'. 
If two witnesses depose that the agent 
surrendered the right of pre-emption 
outside tlie Court of the Kazi then also 
according to Imam Abu Hanifa and Imam 
iluljammad, their deposition is useless, 
but Imam Abu Yusuf liolds the contrary 
■view. Similarly if two witnesses depose 
tiiat the agent had surrendered his right 
in the Court of the Kazi, but before the 
decree was passed, the agency was re- 
voked, then according to Imam Abu 
Hanifa and Imam Muhammad the surren- 
der is illegal. And if the agent admits 
before the Kazi that lie has surrendered 
the right of pre-emption outside Court or 
before any other Kazi,” then such admis- 
sion is valid, and it will bo considered 
as ifbe nowsurrcndcis his right a6 initio. 
This isaccordingto the Muh'it of Sarakhs'i. 
And if two sons of the agent or of tlie 
principal depose that he surrendered 
his right outside the Court of the Kazi, 
then such evidence is admissible, but if 
the two sons of llio principal depose to 
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establish the appointment of an agent, or 
if the two sons of the agent depose on tiie 
same point, then it is not admissi- 
ble. This IS according to the Mabsvt. 


106 And if a person appoints an 
agent for the sale of his house, and he 
sells it for 1000 dirhams^, and thereafter 
reduces 100 dirhams from the price in 
favour of the purchaser, but he himself 
makes up the reduction to the principal, 
then the pre-emptor must pre-empt the 
house for 1000 dirhams. This is accord- 
ing to the MtOni of Sarahhsi, If the agent 
purchases the house and takes its posses- 
sion, thereafter the pre-emptor demands 
pre-emption from him before he had 
actually handed over the house to the 
principal, then such demand of the 
pre-emptor is valid, but if he demands 
pre-emption after the agent had 
delivered possession of the house to 
the principal, then the demand will be 
invalid, and the right of pre-emption 
will be invalidated. And this is the 
accepted view. This is according to the 
KhizanaUil Muffin and Faidwa-i-Kuh'd^ 
and a similar view is held in the Muttin. 
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If the seller is an agent of_ another 
person, then the pre-einptor is entitled to 
pre-empt the house from him proTided 
the house is in his possession, because 
he is an Akid (contractor), and similarly 
where the seller is an executor of a deceas- 
ed person, then the pre-emptor is entit- 
led only to pre-empt those things which 
he is entitled to transfer. This 

is according to the Sir&jal Wahdj. 

If the purchaser, before the pre-emp- 
tor files the suit for pre-emption says, 
“ I have purchased this house for such and 
such a person,” and then hands over the 
house to that person, thereafter the pre- 
emptor appears, then there can be no 
ground for litigation between him and the 
purchaser. But if the purchaser says 
the same after tlie pre-emptor had filed the 
suit for pre-emption, then lie will continue 
to be a party to the suit. But if the 
purchaser adduces proof to the effect, that 
xjl he had said the same before the sale took 
c)^ (vJ place, that he was an agent of such and 
‘ such a person, then according to one view 
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this evidence will not be accepted, but 
it is reported from Imam Muljamniad that 
such evidence will be accepted to 
suspend the litigation till the person in 
whose favour the admission is made 
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appears before the Court. This is accord- 
ing to the Mnlfit of Sarahhsi. 

107. If a person appoints an agent 
to demand pre-emption in a particuiar 
house, tJien he is not entitled to 
pre-empt another house, because agency 
for a particular purpose is limited to 
that purpose only, and the principal 
by specifying the house, has limited 
the agency ; however it will be other- 
wise, if tlie agent is given a general 
authority in respect of pre-emption ; but 
even here he cannot litigate to recover 
debt or any other right except that 
of pVe-einption ; since the agency is 
confined to pre-emption only, therefore 
he is entitled to litigate only for that 
purpose. And if tlie principal appoints 
an agent to demand pre-emption the 
latter pre-empts the house, thereafter 
a certain claimant brings a suit assert- 
ing his right in the house pre-empted, 
then the agent need not be made 
a party to the suit. And if the agent 
discovers some defect in the house, 
subject of pre-emption, then he is entitled 
to cancel the sale on account of the 
defect without waiting for the assent 
of the principal. Tins is according 
to the Mabsvt, If a person appoints 
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an agent to exercise all his rights 
in prcEsenfi conduct ligitation and take 
possession* then he is not entitled 
to demand pre-emption, though he is 
entitled to take possession of the house 
for which a decree of pre-emption has 
been passed. This is according to 
the Mnhit of Sarahhsi. If a person 
appoints another person to demand 

pre-emption, and the agent turns up 
when the property, subject of pre- 
emption, is submerged under water or 
the trees are burnt up,’ and the agent 
pre-empts the property at its original 
value, but the principal disapproves of 
this transaction, nevertheless it will be 
binding upon the principal, and he can- 
not cancel it. This is according to 
the Mnbsw?. If the purchaser asks 
tlie agent of the pre-emptor not to 
file the suit for a certain length of 
time with the condition that the agent 
will retain the pre-emptive right, then 
such suspension is lawful. This is 
according to the Miih'il of SaraJchsi. 
If the agent dies before the period 


‘ It seems that the Agent has no power ns regards pre-emption 
for the latter js a right m fuittro, i e., it onh acciues after sale of 
the property 

’ Destruction duo to supornnlurol causes (tis major) and in 
this case the pre-emptor must pay the full sale consideration. 
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expires and the principal was not in- 
formed of his death, then the principal 
will still retain his right of pre-emp- 
tion. But if the period expires, and the 
principal comes to know about the death 
of the agent, and still he makes no 
demand of pre-emption or appoints no 
agent to demand pre-emption on his 
behalf, then his right will be extin- 
guished. HoAvever if the principal 
is away in some other town, then he 
will be allowed a reasonable period 
of time sufficient to enable him to come 
over to the place by an ordinary mode 
of journey. This is according to the 
Mahsut. 
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The Right of Pbe-emftion pee- 
TAINING TO MiNOBS. 

108. As regards pre-emption a minor 
person is on tlie same footing as an 
adult. This is according to tlie Mabs^t. 
And even a foetus in the womb 
has the right of pre-emption just like a 
groAvn-up person, provided it were born 
at less than six months from the time of 
purchase, but if born at six months or 
more from that date, be will have no right 
of pre-emption. Because in the latter 
case it cannot be presumed nor can it be 
established that the child was conceived 
at the time Avhen the purchase took 
place.* However if the father dies 
before the sale transaction and the foetus 
inherits some property, then he will 
bo entitled to pre-empt the property sold 


* Under llio Muhamnindan law in oidor that tho child .should bo 
legUimulo it must be concoivod in lawful wedlock and it must 
be boin at least six months from the date of niurriago. Quarc 
whether a child born within loss than .six months of tho marriage 
of bus parents .should be con.sidered legitimate undei Section 112 
of the Indian Ihidenco Act 1872, vide by tlie present author 
A Dissertation on the Alnshin Daw of Legitimacy ” vide also 
Solch Muhammad vs. Muhammad Huinced, 48 All., 625 (1020). 
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though his birth should take place, 
at six months or more from the date of 
the sale ; for in this case his conception 
in the womb is established impliedly. 
When the right of pre-emption accrues 
in favour of a minor, the person to 
demand and take possession, is his own 
lawful guardian, viz., his father, or his 
father’s executor, or his paternal grand- 
father, or the grandfather’s executor, 
and finally his guardian duly appointed 
by the KazT. If there is none of those 
to pre-empt on his behalf then his right 
remains intact, till he attains sufficient un- 
derstanding (pubert}’). And if tlie option 
of puberty* and the right of pre-emption 
accrue at the same time, he may either 
rescind the contract of marriage, or 
demand pre-emption, and whichever 
he first mentions that takes effect, and the 
other becomes void ; but this fatal conse- 
quence however, may be averted thus by 
saying, “I demand both of them, S’hufa‘ 
and the option of puberty.” And if the 
lawful guardian of a minor surrenders 
the right of pre-emption, when able to 
make, then the right becomes void, Avitli 
the result that the minor on attaining 


* The right vested in a minor to repudiate ihe nuirriago on 
attaining puberty. 
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pre'emption. This is so accoi’fling to Imam 
Abu Hanifa and Imam Abu Yusuf. And 
fui'thei’ according to theiiii if the father, or 
his executor, or any one coming within 
tlie meaning of lawful guardian should 
surrender the minor’s right of pre-emp- 
tion, the surrender will be valid. So 
that if the iiiinoi on attaining puberty 
will have no power to pre-empt the 
property sold. It is immaterial whether 
the surrender was made in the Kazi’s 
Court or elseAvhere. 'I’his is according to 
the Mnhil. And if the purchaser buys a 
house at such a high price as people in 
general will not be willing to pay for 
it, and the pre-emptor of that house 
happens to be a minor, and his father 
surrenders his minor son’s right, then 
some of our jurists hold that in such a 
case the surrender will be valid, and 
this is so according to Iniaiii Muhammad. 
But according to all jurists the correct 
view IS that such surrender is invalid, 
for since the price is excessive, the 
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tX*ji Liis 

*^1 L2_:I 

^SK*aj 



father is deemed to have no right to 
pre-empt on behalf of the minor, and 
mere silence to demand pre-emption or 
its surrender is valid only where a 
person is able to pre-empt the property, 
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thorefove the minor when he will attain 
pubertj^ Avili be allowed to pre-empt 
it. This is according to the Mahsiit. 

And if the father of a minor surrenders 
liis minor son’s right of pre-emption 
while the purchase has taken place for 
a vciy small price, tlien according to 
the repoit fiow Inmii Abu Hanifa, the 
surrender is lawful, hut according to 
Tmani Aluhammad, it is not lawful, and 
there is no report from Imam Ahu Yusuf 
on this point This is according to the 

/afv^ 


109. A father purchases a house 
for lus minor son, and the father him- 
self 18 its pre-emptor, then according to 
us,’ the father is entitled to pre-empt 
the house. This is similar to the case of 
a father purchasing the property of his 


' Under tiic Anylo-Muharamadan Law ifc seems that in all 
lliose cases the surrender will be deemed to be lawful and the 
minor will have no right to demand pre-emption on attaining 
pubeity. 

“ The Hanafi jurists. 
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minor son for himself. Now the ques' 
tion arises as to how he should pre-empt 
the house, and the answer is that the 
father should say “ I purchase it and I 
pre-empt it.” If in the place of a father 
there -was his executor and the fact of his 
pre-empting the property were in the 
interest of the minor, e-g., the price of 
the house was 10 dtrJiams, but the 
executor purchased it for 11 dirhams., 
then since the actual price of the house 
was 10 dll hams and the executor had 
purchased it for 11 dirhams, then 
his act in pre-empting the property 
was obviously in the interest of the 
minor. Hence according to the view 
of Imam Abu Hanifa based on Qias and 
one of the two reports from Abu Yusuf, 
the executor is entitled to pre-empt just 
in the same ^Yay as he is legally entitled 
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to puichase the property of a minor for 
himself. However if the exercise of 
the right of pre-emption is dis- 
advantageous to the minor, c.g., the 
purchase of tlie house for the minor 
took place for a fair (equal) value, then 
according to the consensus of opinion, 
the executor is not entitled to pre-empt 
it just in the same way as the executor 
is not allowed to purchase for himself 


I 
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the property of a minor at its fair value. 
This is tlie view according’ to all jurists. 
Hence where the executor is allowed to 
pre-empt he should say, “I purchased 
it, and now demand pre-emption, ” 
and then refer the matter to the KazI, 
who will appoint a Curator on behalf 
of the minor and from whom the executor 
might pre-empt the property and pay 
the price to lum, and thereafter the 
Curator will entrust the price to the 
executor. This is according to the Muhit. 
If a father purchases a house and his 
minor son is its pre-emptor, and the father 
does not pre-empt the house on behalf of 
his minor son then the son, on attaining 
majority (puberty) will not be entitled 
to pre-empt tbc house, because his father 
had the power to demand it in pre-emption, 
since nothing prevented the father from 
demanding pre-emption, and his silence 
has .invalidated the right of pre-emption. 
And if the father sells a certain house 
of his OAvn, of which his minor son 
is its pre-emptor and the father does 
not claim pre-emption (on behalf of his 
minor son), then the minor’s right of 
pre-emption is not invalidated, and he 
on attaining majority (pubert}^, will 
be entitled to pre-empt it, because in 
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this case the father had no power to 
pre-empt for he was himself the seller 
and the silence of such person who is 
not able to demand pre-emption cannot 
extinguish the pre-emptive right of 
another person. And if the executor 
sells a certain house or purchase it 
for himself, while his ward (minor) is its 
pre-emptor, and he does not demand pre- 
emption on behalf of his ward, then the 
ward will retain his right of pre-emption 
until he attains majority (puberty). This 
is according to the Zahhira and the 
Mithti of Samkhsi. 
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110. Therefore the law appears to be 
that where the father purchases a house 
for himself while his minor son is its 
pre-emptor, then if there will be no harm 
to the minor son’s in pre-empting the 
father’s purchase, that is when the price 
of the house is fair or is such that its 
value is tolerable in the general estima- 
tion of the people, then the minor son even 
after attaining majority (puberty) will 
be entitled to pre-emption, notwithstand- 
ing his father's implied surrender, but if 
there is a likelihood of some harm to 
the minor in pre-empting his father’s 
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purchase, that is if the father has paid for 
the house such an amount that people 
in general will not be inclined to pay, 
consequently the father did not demand 
pre-emption on belielf of his minor son, 
then the latter on attaining majority 
fpuberty) will have no riglit of pre-em- 
ption, because the father (iu the capacity 
of the lawful guardian is not authorised to 
deal with the property of the minor son to 
(his son’s) disadvantage. This is accord- 
ing to the 2Ih1iV. If a father or an executor 
says, “I have purchased this house for 1000 
dirhams for this minor,” and the pre-em- 
ptor says, “Fear God, you have purchased 
it for 500 dirhams," then if the father 
or the executor admits this statement, it 
cannot he binding as against the minor, 
and the pre-emptor will have to pre- 
empt it for 1000 dirhams ; however if the 
pre-emptor adduces proof that the 
property was actually purchased for 500 
dirhams only, then such proof will be 
accepted. This is according to the Tatar 
Khdniyya. If a father purchases a 
certain house for his minor son, and 
the pre-emptor disputes its price, then the 
word of the father will be accepted, 
as he denies the claim of the pre-emptor 
for the price offered for it, and 
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the father is not bound to swear and his 
refusal to take the oath will be of no con- 
sequence. This is according to the MuMt. 
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CHAPTER XIII 

Op Pke-emption in Case op 
Exchange op Commodities. 

111. If a person exchanges property, it 
■will be obviously for something that belongs 
to the “Class of Similars,” e.ff., things 
estimated by a measure of capacity or 
weight or number, or for something that 
belongs to the “Class of Dissimilars,” e.g., 
grain in general, a piece of cloth, a slave, 
or similar things. According to our jurists 
in the former case pre-emptiouisallowed at 
a similar thing, and in the latter case pre- 
emption is allowed, at its value. If a 
mansion Mmre exchanged for another, then 
the pre-emptor of each shall pay its value 
because mansions are not of the “Class of 
Similars.” And when a mansion is sold for 
a chattel, the pre-emptor is allowed to pre- 
empt it for the value of the chattel. And 
if the chattel actually perishes before its 
delivery to the purchaser, then between 
the seller and purchaser the sale would be 
cancelled, nevertheless the pre-emptor is 
entitled to pre-empt the mansion for the 
Value of the chattel. And similarly if the 
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vendee takes possession of the mansion, 
yi y and does not deliver to the vendor the 
yi>J| chattel which meanwhile perishes, never- 

(Jj theless the pre-emptor would still pre-empt 

viUjo ^5^ the property for the value of the chattel • 

U-sl The pre-emptor is to take the property 

i^wJU for the agreed consideration and not in 

^ heu of anything which subsequently has 
^5^ been given instead of it. Thus if a person 

purchases a mansion for dirhems or dinars^ 
afterwards delivers instead of the 
JulXo amount a certain chattel, nevertheless the 

cX=.b pre-emptor can pre-empt the mansion for 

jvso|^i>Jb dirhams and not for the value of chattel. 
- ^5* ld. 5 ' This is according to the Badayi^- If 

,icyu/| | 6 |^ a house is exchanged for a particular 

jXaju slave, the pre-emptor may pre-empt 

it for the value of the slave ; even though 
tVA*Ji the slave were to die before seller takes 

«yU ^jb bUAfi its delivery, and whereupon the sale be- 
Jwo o-^»Jl tween the seller and purchaser would be 

,jciixs| xasjjLj cancelled, nevertheless the pre-emptor 

p|^l according to our jurists is entitled to 

x*Aiij U>tX=»b take the house for the value of the slave. 

Similarly if the seller invalidates the 
^^1 Bale on account of some defects dis- 

iX^b covered m the slave, and returns him to 

^ ^ ^ the 'mser, nevertheless the pre- 

viiJi emptej mtitled to take the house for 

the value of the slave ; however if none 
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of these incidents happen, then the 
pre-eraptor is entitled to pre-empt the 
liouse from the buyer, in lieu of the 
value of the slave, who will remain 
with his previous owner, and the 
purchaser Avill have no right against him 
(slaAm). If the pre-emptor takes the 
house from the purchaser for the A'alue 
of the slave under the decree of the Ka%i, 
or by mutual arrangements, and then the 
slaAm happens to die before possession is 
taken of him or a defect is found in him, 
then its price should be paid to the 
seller. This is according to the Mabs^(. 
Imam Muhammad has stated in the 
Asl that Avhen a house is exchanged for 
a slave and the pre-emptor pre-empts 
the house for the value of the slave 
under the decree of the Kazi, and aftei- 
wards the slave is claimed by another 
person, the decree of pre-emption Avill 
be annulled and the house will be 
taken back from the pre-emptor. This 
effect follows when the pre-emptor takes 
the house in lieu of the value of the slave 
in accoi-dance with the decree of the 
Kazi. But if the purchaser delivers the 
house to the pre-emptor voluntarily m 
heu of the value of the slave, which 
has been made known to the pre-emptor. 
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jvi that is, the value is ascertained, and 

tXwJl thereafter the slave is claimed by 

^ 5 yci**AJ yM/J another and is taken possession of, in 
1 such circumstances the purchaser will not 
fcXiux Uaj cJdi be entitled to the house for his act 
(yoluntary transfer) will be consi- 
dered as a sale de novo, and the seller 
^ 5 *" |J yjlj ig entitled to receive the price of 
tVA^M the house from the purchaser. However, 

0^5 li ^^5 1<3^ if the value of the slave has not been 
jl«>J 1 jLs mentioned to the pre-emptor, and the pur- 

\ jujJb 'iU chaser delivers the house to him in lieu 
cl' Qf tije value of the slave, then the pur- 
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112. If a house is exchanged fora 
slave, and thereafter the slave is return- 
ed on account of some defect subse- 
quently found in him, then the pre- 
emptor will take the house for the value 
of a sound slave; because the slave was 
entered into the contract as sound, and 
with respect to the pre-emptor he stands 
in the same conditon, whereby a right to 
him was acquired under the contract. 
If a slave was exchanged for a mansion, 
then this case and the purchase of a 
mansion for a slave are both alike. This 
is according to the Mahsut. If a 
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jujJ I v.^L»a person exchanges a liouse for a slave, 
-which is OAVTied by another person who 
1 61^ confirms the transaction, then the pre- 

emptor Avill be entitled to pre-emp- 
(J£!JUu|KXAXJ^^y^^x tion. If the exchange of some property 
takes place fora definite thing capable 
1 of being estimated by a measure of capa- 
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city or weight, and then if sucli a thing 
is reclaimed on proof of ownership 
by another person, the right of pre- 
emption -will be extinguished because 
a definite thing is treated in the same 
way as a slave. But if the thing in lieu 
of exchange is due from the purchaser 
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and he delivers it to the seller, afterwards 
it is reclaimed on proof of owner- 
ship liy anotlier person, then the right 
of pre-emption cannot be affected in any 
way, because a thing, subject of exchange, 
duly delivered by the purchaser, is treated 
in the same way as dirhams. It is reported 
in the Muntaga by Ibn Samaa that accord- 
ing to Imam Muljammad if a person pur- 
chases from another persona house in Kufa 
for ascertained or unascertained quantity 
Kay of wheat, and both of them respec- 


^ A measure of capacity consisting of six ass lo 
Arabic-Bnglisli Lexicon) 

P. 34 


(Lane’s 
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after the pre-emptor brings a suit 
for pre-emption in Marv and the 
suit is decreed against the purchaset^ 
And it is immaterial whether the house 
is situated in Kufa or Marv, the pur- 
chaser is entitled to demand an equal 
quantity of wheat in Kufa, and after 
having done so he should deliver the 
house pre-empted to the pre-emptor m 
Marv. And if he desires he may deliver 
the house to the pre-emptor in Marv and 
take the price of the wheat at the rate 
available in Kufa. And it is reported in 
the Muntaqa that if the current price 
of one Kar of wheat is the same in both 
the placesj then the pre-emptor should 
deliver the Kar of wheat at the place 
Avhere he obtains the decree. And if 
there is any difference in the price, and 
the rate of the wheat in the place w'here 
the pre-emptor wishes to give is high, 
then the pre-emptor is entitled to give 
the wheat at either place at his pleasure, 
hut if the wheat were cheaper at a certain 
place and the purchaser also agrees then 
ho may take it there, and if the price ■were 


the same then the pre-emptor may give 
^ lAY the value of wheat at any place to the 

,15^15^1^- purchaser. This is according to the 
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Muliit. If a person purchases a house 
for a Kar of dates, and the pre-emptor 
appears after they ^Yere consumed, then 
he will be entitled to pre-empt the 
house on paying the value of the dates. 
This IS according to the Kaft. 
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CHAPTER XIV 

Of the voidability and bevocation of 

SALE AND OTHBB THINGS PEBTAINING 
TO IT. 

113. If the purchaser after taking 
possession discovers some defect in the 
property, and returns it because of the 
defect, and this fact is known after 
the pre-eniptor relinquishes his right 
of pre-emption, then the pre-emptor will 
be entitled to pre-empt the property 
providedit has notbeen returned under the 
decree of the Kazi; for if returned 
under the decree of the Kazi, the pre- 
emptor cannot pre-empt it. If the pur- 
chaser before taking possession returns 
the property on account of some defect, 
then the pre-emptor will not be entitled 
to pre-empt, if the return was effected by 
the decree of the Kazi, but if it was 
effected voluntarily, even then Imam 
Muhammad holds the same view, how- 
ever our jurists differ on this point on 
the authority of Imam Abu Hanifa and 
Imam Abu Yusuf. Some hold that there 
is pre-emption, and others say that there 
is no right of pre-emption. If the pur- 
chaser returns the property on account of 

the options of inspection or condition, then 
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tlie pre-eniptor will not be entitled to pre- 
empt the property irrespective of the 
fact whether the return takes place before 
or after delivery of possession, and whe- 
ther it was effected voluntai’ily or not. 
This is according to the M%iliit. If the 
pre-emptor surrenders his right of pre- 
emption, tliereafter the purchaser returns 
tlie property, and if the cause of return 
is such as renders the sale absolutely 
void, such as the options of inspection 
or condition, or the return is on account 
of a certain defect before taking posses- 
sion whether by the decree of the Kazi 
or voluntary, or it is on account of 
some defect discovered after delivery of 
possession, by the decree of the Kazi, 
in all these cases the pre-emptor will 
not be entitled to pre-empt the property 
at all. If the return takes place on 
account of some cause Avhich renders the 
transaction voidable as between the 
seller and the purchaser, then it tant- 
amounts to a new transaction with re- 
ference to a stranger, e.y,, after taking 
possession the return is effected volun- 
tary on account of some defect, or the 
return is in accordance with some 
agreement, then the pre-emptor will 
be entitled to pre-empt the property 
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de novo. If the pre-emptor does not 
give up his right of pre-emption until the 
seller and the purchaser mutually rescind 
the sale, then the right of pre-emption 
"will not be extinguished. It is imma- 
terial ■whether the cancellation took place 
on account of some cause, -which renders 
the transaction absolutely voids or which 
renders the transaction voidable, or 
lenders it as if sale de novo. This is 
according to the ZakJnra. If a person 
purchases a house or land, and the pre- 
emptor relinquishes his right, thereafter, 
the seller and purchaser mutually allege 
that the sale was a mere agreement be- 
tween them, and the purchaser returns 
the house to the seller, then the pre- 
emptor has no right of pre-emption 
afresh, for no right of pre-emption survi- 
ves after its relinquishment, and further 
mere agreement does not give rise to pre- 
emption, and this was a mere agreement 
according to their own admissions, and 
hence the pre-emptor has no right of 
pre-emption. It is reported in the 
Mvutaqd that if a person purchases a house 
and takes its possession, and the pre- 
emptor surrenders his right of pre- 
emption, tiiereupon the purchaser says, 
“I have purchased it for another,” while 
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the pre-emptor says, “ No, you have 
purchased it for yourself, and now you 
are selling it again. So I will pre-empt 
the house under this new sale,'’ then 
in this case, the word of the pre- 
emptor would he accepted. However 
if the vendee were absent, the pre- 
emptor will not be entitled to pre" 
enipt it until he turns up. And 

if the purchaser says, “I will adduce 
proof that I purchased this house 
under the order of that person,’’ then 
such evidence will not be admissible 
unless that person presents hiinself. This 
is according to the Muhit. If the pre- 
emptor relinquishes his right of pre- 
emption, thereafter the purchaser allows 
a day’s option to the seller, such option 
is lawful ; if the seller cancels the sale 
during that period, then Ibn Sama a 
reports that according to Imam Mnham- 
mad the pre-emptor will not be entitled 
to demand pre-emption de novo, but, 
Hasan bin Ziyad reports from Imam 
Abu Hanifa and Ibn Sama‘a also 
reports from Imam Abu Yusuf that 
the pre-emptor will be entitled to 
demand pre-emption. This is accoiding 
to the MnMt of Sarakhsi. 
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CHAPTER XV 

Or PEE-EMPTION BY NON-MusLIMS 

114. Tf a Christian exchanges a house 
from another Christian for a carrion or 
for blood, the (Muslim) pre-emptor is not 
entitled to pre-empt it.' If a Zhmm'^ 
purchases a house from another 
Zimml for wine, and they niu- 
tually interchange possession, subse- 
quently the wine turns ' into 'vinegar, 
and both the seller and the purchaser 
embrace Islam, meanwhile half of this 
house is reclaimed by another person on 
proof of ownership, thereafter the pre- 
emptor turns up, then he will be, entitled 
to pre-empt half the bouse for half the 
value of the wine, but cannot take for half 
the value of the -vinegar. The purchaser 
would reclaim half the vinegar from the 
seller if still unconsumed, and if the seller 


’ It seems that the author contemplates that this transaction 
takes place between non-Muslim aliens residing in a Muslim 
State, for a Christian subject of a Muslim State is known as 
a Zimmi and in this case there is a right of pre-emption. 

’ All non-Muslim subjects of a Muslim State are under the pro- 
toolion of the law in the same way as Muslim subjects. 
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lias consumed ifc, the purchaser would 
claim an equal amount of similar vinegar. 
This is according to the Mulfit. Jf a 
Zimml exchanges a house from another 
Ziniml for wine or for a pig and the pre- 
emptor is either a Zimini or a Muslim, 
then according to our jurists (Hanafi) the 
right of pre-emption arises. If thepre- 
emptor is a Zhnml, then he will pre- 
empt the house for the equivalent quan- 
tity of similar wine or for the value of 
the pig ; but if the pre-emptor is a Muslim, 
then he will pre-empt the house for the 
value of the wine or the pig. It is so men- 
tioned in the Baddiji. A house is ex- 
changed in lieu of wine and it has two pre- 
emptora, one being a non-Muslim, and the 
other a Muslim. The non-Muslim will pre- 
empt half the house for half the quantity 
of similar wine, while the Muslim will 
pre-empt the other half for half the value 
of the wine. If the exchange is in lieu of 
a pig, then each pre-emptor will pre- 
empt for half the value of the pig. This 
is according to the M-iihit of SaTuhhsi. 
If there are two pre-emptors of a house, 
one is a Muslim and the other is a Zimmt, 
subsequently the Zimwi embraces Islam, 
then the Zimmt is also entitled to 
pre-empt half the house for half the 
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value of the vrine, as he would have been 
entitled to do so, had he been a 
Muslim at the time of sale. This is 

according to the Sdfz. If a house 
is exchanged for wine and either the 
seller or purchaser embrace Islam 
before possession of wine is taken, 
then the sale will be cancelled whe* 
ther possession of the house has been 
delivered or not, but the pre-emp- 
tor’s right of pre-emption will not be 
invalidated, and hence, if the pre-emptor 
were a Muslim or the person from whom 
he demands pre-emption were a Muslim, 
the pre-emptor will be entitled to 
pre-empt the house for the value of the 
wine, and if both were non-Muslims, then 
the pre-emptor will pre-empt in lieu of an 
equal quantity of similar wine. If after 
delivery of wine and before taking pos- 
session of the house either the seller or 
purchaser embrace Islam, then the tran- 
saction of exchange remains valid. If a 
Zimmt sells ^ a Kanisa or Bei/at or 
Baiiunnar^ the sale is valid and the 
right of pre-emption arises. This is 
according to the MabsTit. 


tivelv " orship of the Christians, Jov\-.s and Parsoos 


rospoo- 
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115. If a MiirtadcV purchases a house 
and afterwards he is put to death, never- 
theless the pre-emptor’s riglit will not 
be annulled, because the right of pre- 
emption appertains to the sale of the 
propertj’^ which has already taken place, 
and any subsequent effect on the contract 
cannot invalidate the right of 

pre-emption. If a Mnriadd sells the house 
and afterwards is put to death or he 
retires into Dar-ul-Harb,^ then accord- 
ing to Imam Abu Hanifa the right of 
pre-emption does not arise. This is 
according to the Muhit of Sarakhsi. If 
a Murtadd again becomes a 

Muslim before he retires into Ddr-td- 
Harb, then the sale will be deemed to 
be valid, and the right of pre-emption will 
arise. If after entering Ddr-id-Harh and 
after the distribution of bis property, the 
Murtadd seller becomes a Muslim, then no 
right of pre-emption will arise ; but 
according to the two disciples the sale 
will be considered lawful and the right 
of pre-emption will arise, it is immate- 
rial whether he embraces Islam or 
retires into Ddr-id-Harb. If a Muslim 


' A Muslim who has renounced Islam. 

“ All non-Muslim States are denominated as Dsr-til-Harb, 
while Muslim States are known as Dar-ul-lslatn 
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purchases a house, and its pre-emptor is 
^ a Murtadd "who is put to death on 
agco^xit of having renounced the faith, 
or he dies a natural death, or retires 
^ . • . . H into Ddr-ul-Earb then his right of 

^Vi Ojssdl yOo pre-emption is thereby extinguish- 

aJ Xsii-i ed, and his heirs vrill not be entitled to 
claim pre-emption. If a vroman Murtadd 
vi.AA:b.j jSiXjys8|y«l right of pre-emption and she 

it -aJi retires into Edr-ul-Earh her right mil be 

ooli' annulled. If such woman Murtadd sells 

a house, the pre-emptor has a right to pre- 
empt it. If a Murtadd whether male or 
vjli’ 0I5 female were a pre-emptor and he or she 
relinquishes his or her right of pre-emp- 
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|il thereafter he or she again become 

Muslim, then they will have no 

pre-emption. If the Kazi 
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xS'yXi fi hsAi. ^ over the matter, thereafter ho or she 
wjlyJiv.^ accepts Islam, then the right of 
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pre-emption arises provided pre-emption 
was demanded immediately on receiv- 
ing the information of sale, but if no 
demand was made until he or she again 
become Muslims, then the right of pre- 
emption had been extinguished because 
pre-emption was not demanded immediate- 
ly after the information. If a Mttrtadd 
enters into Ddf'ul-Uarh, and a part of his 
property is sold before the distribution 
of his property among his heirs, then the 
right of pre-emption will arise in favour 
of his heirs. If a Muriadd exchanges a 
house in lieu of wine from a Muslim or a 
Zmmi, then since such an exchange is 
void no right of pre-emption will arise. 
This is according to the Mahsut. 

116. If a Hajdn Mnsldmin, alien, ^ 
purchases a house, and subsequently retires 
into Ddr-id-Earb, then the pre-emptor 
would retain his right of pre-emption, and 
he may demand pre-emption whenever he 
meets the vendee, because his retirement 
into Dar~ 7 il-Earb amounts to his civil 
death, and civil death of the purchaser 
does not extinguish the right of pre- 
emption. This is according to the 
Mtihli. If a Muslim purchases a house 


* Those aliens who are proteoted by the Islamic law. 
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in Ddr-ul-Islam and its pre-emptor is a 
Harabl Mustdmm, and he has retired 
into Ddr-id-Harh, then thereby his right 
of pre-emption will be annulled ; it is 
immaterial whether he was informed of 
the sale or not. If a Sarhi Mttsidviin 
purchases a house, and the pre-emptor 
also is a Harbt Mustdmin^ and thereafter 
both retire into Dur-ul-Bm'b, then the 
pre-emptor will have no right of pre- 
emption, because his retirement into 
Ddr-ul-Harh is like civil death of a 
person in Ddr~ul-Isldm, for the house is 
in Ddr-nl-Isldm. If both the pre- 
emptor and the purchaser are in Ddr-td- 
Harb, and the pre-emptor is either a 
Muslim or a Zimml who has retired into 
Ddr-iil~Karb seeking protection, then 
on being informed of sale he will have 
the right of pre-emption, and if he sub- 
sequently returns into Ddi-ul-Isldm, 
being aware of the sale, nevertheless 
he does not demand pre-emption, and 
again goes away, then his right of pre- 
emption Avill be annulled; but if he 
demands pre-emption, thereafter he 
undertakes a journey to Ddr-uhllarb or 
to any other place, then he will retain 
his right of pre-emption. If the pro- 
emptor is a flarabi Mtistdmin, and ho 
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engages an agent to demand iire-emption, 
and he himself retires into’’ Bar~ul-Harh 
then his right -will be annulled in the 
same way as it would be if the pre- 
empfor were to die after appointing an 
agent. If the pre-emptor is a Muslim 
or a Zimmi and he appoints a Ilarabi 
Mustamin as his agent, and the agent 
retires into Ddr~ul-Harb^ then the agency 
is terminated, but the right of the 
pre-emptor still survives, because the 
retirement of the agent into DSr-td- 
Hdrh is like his civil death, and the death 
of the agent puts an end to the agency 
and not to the right of pre-emption of 
the principal. This is according to the 
Mabs^i. If a Muslim purchases a house 
in Dar-ul-Sarb and its pre-emptor is also 
a Muslim, and afterwards all the people 
of Ddr-ulSarb embrace Islam, even 
then the pre-emptor will have no right 
of pre-emption. It should be noted that 
all rights, which require no decree of 
the Kazi for perfection, accrue inde- 
pendently both in Ddr-ul-Harb and in 
Ddr-til-Isldm, but all rights which are 
perfected by the decree of the Kazi do 
uot arise in favour of Muslims in 
Ddr-ul-Harb. The examples of the 
former case are sale and purchase, 
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institution of slavery, emancipation 
prayers and fasting. All these equal- 
ly apply to all Muslims in Bar-ul- 
Harb, and an example of [the latter is 
Zina, (illicit connection with a woman), 
hence if a Muslim residing in Dar- 
ulrRarh commits Zina, thereafter that 
Ddr-nlSarh becomes a JDdj'-ul-Isldm, 
then he would not be subject to 
punishment. This is according to the 
Miihit. 
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CHAPTER XVi 

Or PRr-EjrPTioK 'oirmKG sickness, 

in. If a pah’cnt purchases a house 
for hro thousand dir/iams whereas the 
actual value of the house is 1000 dirl/atas, 
and besides that he had with him one 
thousand dirhams more, thereafter he 
died, in this case the sale is deemed lawful, 
and the pre-emptor will be entitled to 
pre-empt if, because the patient may be 
deemed to effect a mahahdf,' concession 
purchase, and paid intentionally one-third 
of the price more, and this cannot affect 
the right of pre-emption. If a patient 
sells a house worth 3,000 dirhams for two 
thousand dirhams, and its pre*emptoris 
a stranger,® then he has the right to take 
the liouse for tvro thousand dirhams. This 
is according to the Mahsvi. A patient sells 
a house worth 2,000 dirhams for 1,000 
dirhams and he has no other property ex- 
cept this, then the purchaser will be asked 
to take the house for two-thirds of 2,000 
dirhams or give up the sale ; and the 


A sale where the object is not to make gain, it is in the 
nature of a special concession, in this case it is a case of purchase 
at an increased price, but usually it js a case of sale at a reduced 
price. A Muslim is entitled to make bequests to the extent of 3 
of the net assets, hence it is presumed that he can suffer loss 
voluntarily to the extent of i of his property. 

In the sense that he is not an heir. 
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pre-emptor is also entitled to talce the 
house for 1,000 and one-third of 1,000.’ 
This is according to the Mtihit of Sarakhsi, 
If a patient sells a house worth 3,000 
for 2,000 on credit for a specified period, 
then the condition of credit is invalid, 
hut the purchaser has an option to 
cancel the sale or pay 2,000 dirhems^ 
so that the -deceased’s heirs may benefit, 
and irrespective of the fact whatever 
course the purchaser adopts, the pre- 
emptor will be entitled to take the 
house on immediate payment of 2,000 div- 
hams- If the patient sells a house worth 
2,000 on a credit of one year, for 3,000, 
and then died, then all jurists (Hanafi) 
agree that as regards one-third of the 
amount the payment may be deferred, but 
there is difference of opinion as to what 
is this one-third, ie., whether it would 
be considered with respect to the value 
of the house or the amount agreed to be 
paid for it. Imam Abu Yusuf holds that 
it would be determined with respect to the 
amount agreed, that is, two-tlurds of the 
sale consideration, i.c., 2,000 must be paid, 
immediately, and the remaining 1,000 may 


n or 2000=1333-1 , 1000 and J ot 


1000=1000 -F 333j=1333i 
demanded 


Though the ^ftUle of the property is 2000 but only >) js 

-■ bo remit ted ’ • - ' 

can sufTor loss rolunlarily to fho extent 


immediately, because I can bo remitted under fiio huVinTirtuo of 


the rule that a Muslim 
of 5 of this properly. 
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bo paid on the expiration of the period of 
credit. But Imam Muh.ainmad is of 
opinion tliat this one-third will be 
reckoned with respect to the actual value 
of the house i-.e., ho should pay 1333i^ 
immediately and the remaining i-e., 
lG66f on the expiration of the period. 
Tins is according to the Mulfit. If 
the patient sells a house for a price 
equal to its full value to his heir, and if 
its pre-emptor is a stranger, then he 
will not be entitled to pre-empt it, 
because according to IroSm Abu Hanifa 
such sale, by a patient in his death 
sickness, of his property to his heir, even 
if it IB for its full value, is considered 
fdsid invalid, unless other heirs give 
their consent to it, but according to the 
two disciples it is valid, and hence the 
right of pre-emption will arise. If 
the patient sells the house to a stranger 
while the licir is its pre-emptor, then 
according to Imam Abu Hanifa there 
•will be no pre-emption, because if 
pre-emption is allowed it will really mean 
a sale of house by the patient to the 
heir; wdiereas the two disciples hold 
the opposite view', and this view applies 


‘ i.e., 3 of 2000=1333 i ; and 1333 3-1-1666 5=3000. 
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only where the patient sold the house 
for a price equal to the full value of the 
house. If the house is sold for a reduced 
price, e.g., a house worth 3,000 is sold 
for 2,000, and if it is sold to an heir 
and the pre-emptor is a stranger, 
then evidently according to Imam Abu 
Hanifa he will not be entitled to its 
pre-emption, but the two disciples 
consider the sale as valid provided the 
reduction in the price is made up, and 
hence the right of pre-emption will arise. 
This is according to the Baddyi‘. The 
correct view is that of Imam Abu Hanifa, 
This is according to the Mahsut. 


118. If a patient sell a house to a 
stranger at a reduced price, even then ac- 
cording to Imam Abu Hanifa the heirs 
A\ill not be entitled to pre-empt it ; 
but the pre-emptor will be entitled to 
pre-empt the house at an increased 
price, as if it ^\mre a fresh tran- 
saction. It is immaterial whether 
the heirs give their consent or not 
because their consent is essential only 
m cases where it is necessarv to 
ffive validity to the sale. in 
maMlm .alo at a roducod ,.™a „r 
some property , »ay of tire valao of 
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3000 ait 2,000 dirhams^ only one- 
third reduction is poj'iiiissible under 
the law, but since this reduction cannot 
ho availed of bj the vendee, so it is 
useless for the prc-cniptor. This is 
according to the BciddytK If there 
are two prc-enii)tors and one of them is 
an heir, then the other pre-emptor is 
also entitled to pre-emption. If the patient 
sells his house in good health and the heir 
pre-empts it, later on the seller reduces 
the price in sickness, such reduction 
would he invalid, except in that case where 
the remaining heirs give their consent. 
But if this reduction is effected before 
the heir demands pre-emption, then if 
the heir pre-empts the reduction would 
be deemed to bo invalid, but if he does 
not demand pre-emption, it would remain 
valid. This is according to the Tatar 
T^hdnipa as stated in the '’liahiyua- 
A patient sells a house worth 3,000 
dirhams for 2,000, and he has no other 
property except that house; thereafter 
he died and his son happens to be the 
pre-emptor of that house, then he would 
not be entitled to pre-empt it, because 
if the patient had sold the house for such 
a price to his son, the sale would have 
been unlawful. But it is reported in the 
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Book of Wills that according to the Yiew 
of the two disciples the son would be 
entitled to pre-empt it on payment of 
a price equal to its value, and this 
is the correct view, and it is express- 
ly stated in the Jami\ that this 
view IS adopted by all the jurists. 
This is according to the Mahs^^t. If 
the patient lias some other property 
besides that house, then according to all 
jurists with the consent of the heirs he 
would be entitled to pre-empt it. This 
is according to the Shayli Mapno^ 'ul- 
Bahroyn. If a patient sells his house at 
reliiid price mahdhat sale, and there- 
after he recovers from sickness and his 
heir happens to be its pre-emptor, then 
if the heir has not yet been informed 
about the sale, he can pre-empt it; 
because the sickness from Avluoh a patient 
recovers is not considered as death illness, 
however if the heir knew of the sale and 
had not demanded pro-omplion, until the 
patient recovered, then ho will not bo 
entitled to pre-emption. Tins is according 
to the Mahsut, 
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CHAPTER XYII. 

Of Miscellaneous Cases. 

119. It is reporter! by Imam Muhammad 
in tlie ./fli//ff2 ‘JTnl^irthat if the pre-emptor 
sells an undivided portion of his liouse 
by reason of which he demands pre- 
emption in some property sold, then bis 
right of pre-emption is not annulled. 
Similarly if he sells a partitioned part of 
the property not adjacent to the property 
sold, his right will remain intact. 
Rut if he sells the partitioued portion 
adjacent to the property sold his right 
will he extinguished. If there are two 
houses with a common passage, and one 
house lias two co-owners, while the other 
house has one owner; now the latter 
house is sold, then both the two co-owners 
are entitled to pre-empt it on account of 
the right of common passage. But if they 
(the co-owners) divide their house in such 
a manner that one receives a portion of the 
liouse and the entire passage , while the 
other receives a portion of the house 
without the passage, and the person in 
whose share the passage has been allotted, 
opens a door in some public road, here 
again both of them are Shaft -t-Jar to the 
house sold. But as regards pre- 
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emption the person in whose share the 
common passage is assigned will be 
preferred; and if he shonld relinquish his 
right, then the other will be entitled to 
pre-empt it in the capacity of Shaft ~i-J5-r. 
Thus the partition effected has not extin- 
guished his right. This is according to 
the Mulut. If a pre-emptor pre- 
empts a certain land and constructs a 
building on it, or plants trees thereinj 
thereafter some person on proof of his 
ownership reclaims the land, and desires 
the pre-emptor to demolish the building 
or uproot the plants, in this case the pre- 
emptor will be entitled to take the 
price of the land from the purchaser, but 
he is not entitled to the value of the 
building or of the plants, no matter 
whether he took the land from the 
seller or the purchaser, and this means 
that he cannot claim damages suffered 
by destruction of the building or the 
plants. This is according to the Tahyin. 

120. Pre-emption according to our 
jurists is decreed equally among the 
claimants. When a mansion is owned 
by three persons, one of ^Yhom has a 


^ half share in it, the other a third, and 
the other a sixth, and the owner of the 
half having sold his share, it is demanded 
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in pre-emption hy tho other two sharers, 
then pre-emption is to bo decreed between 
them equally in lialves, or if tho owner 
of the one-sixth share should sell his 
share, it is similarly to be divided 
equally between the other two sharers. 
If some of the pre-emptors relinquish 
their right, then the entire property 
will bo decreed equally among the rest 
of the pre-emptors. If some of the pre- 
emptors Avere absent, then the property 
will be decreed to the pre-emptors pre- 
sent. And if the whole property has 
been decreed to a present pre-empton and 
thereafter an absent pre-emptor appears, 
then he will also be entitled to half of the 
property pre-empted, and if a third absent 
pre-emptor appears, then he Avould also be 
entitled to one-third of the property. If a 
pre-emptor after decree is passed in his 
favour gives up his right of pre-emption, 
thereafter an absent pre-emptor appears, 
then he will be entitled to half the property 
only. This is according to the Kaft.^ 
If a person says, “ I have sold my house 
to a certain person for so much price, and I 
have not received the price.” But the pur- 
chaser says, “I have not purchased the 


t But the surrender of the BaUt of pre-emption by one of the 
pre-emptors before the decree will entitle others to claim the 

whole property, 

E, 37 
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U house from you,” nevertheless the pre- 

^AiXjU \ilLo eiuptor Avill be entitled to pre-empt that 

x^A«JL3Ut'tXa:>h5^)\ house, and such effect vrill follovr 
\o\ \(kss> wherever the seller admits that he had 

(jiU j ^ sold the house and the purchaser, "who is 

jJCls present, denies its purchase. But if the 

\6\ ULs purchaser were absent, the pre-emptor 

XvCj..oi> !i'va Lyle, would have no cause of action against 

^ 5 yc**/J| ^ him. This is according to the Miilut. 

If a house which is adjacent to that 
of sold, and he {Shetfi'-i- 

^l^\^ Jar) doubts whether the house sold is his 
jL. 2 ^ property, and is afraid that if he claims 
y) ju I uiLSk-j j xJ the house as his property, his right of pre- 
(JJaw l.(^^ ,^01 emption will be invalidated because the 
XAJU.CI o^Yner of the house cannot be its pre- 
xjX*j "3 wwaJi emptor, and also that if he demands 
1^1 pre-emption, then he would be unable to 

\oU id claim ownership. "What should'he do in 
sx»Juu this case bo that his right of pre-emption 

sjjo J jju \ y}[3 is not invalidated ? The jurists hold that 

he should say, “ This house is mine, and 
I am the claimant of the house as my 
l^J\ property, if I succeed so much the better, 

otherwise, I demand pre-emption in it.” 
sdjs LQ.Ai As this is a complete and continuous ex- 

pvession no indifference {suJeui) as to the 
right of pre-emption can be inferred at 
kxA.J \ all from the very nature of such a 

demand. Thisisaccordingtothe Jh/ama-i- 
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Kazi li^Jidn. * It is reported from Abu 
Yusuf, that if the pre-emptor claims own- 
ership of the property subject of pre-emp- 
tion but says, “My svitnesses are absent, 
so I rather pre-empt the house,” then this 
amounts to the admission that the vendee 
is its owner; thereafter the evidence 
tendered will not be relied upon* It is re- 
ported from Abu Yusuf, that the claim of 
ownership jpso facto invalidates the right 
of pre-emption. But if the pre-emptor 
claims ownership of half of the house and 
says, “ I shall adduce proof and shall 
pre-empt the other half by reason of part- 
nership, then it is deemed laiyful* 
This is according to the 2'atd7' lOidniyya. 

121. A person has a house which is 
Avrongfully possessed by another person, 
ghdsih usurper, thereafter an adjacent 
house IS sold, and the ghdsih as also the 
purchaser deny the ownership of the pre- 
emptor and his right of pre-emption respec- 
tively, nevertheless the pre-emptor should 
make the demands of pre-emption, so that 
later on when he establishes by proof the 
ownership of the house usurped, then his 
right of pre-emption would be deemed to 
have accrued. And when he files the 


! r- 

^ In British India it is possible to make such an alternative claim 
vide 25 'A L. J R, 48 , and 36 All., 476. 
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suit for pre-emption lie should summon 
the gkdsib before the Kazi, and if he 
succeeds in his case, then the ownership 
of the house usurped and pre-emption in 
the other house will be decreed, because 


the fact has been established by the evi- 
^Ixl \ \ dence. However if the pre-emptor pro- 

JwJb (jm30g no proof, then the Kazi will ask 
, .1^ ^ the usurper and the purchaser to swear, 

L*.^aAo» xiAj |vAs 

UAi> ^jb u ., ^ and if they both swear, then he would 

i50j>b xl y not pass a decree against either of them 

^VXj jJ| jjj respect of the house, but if they both 

(jj^l c^b xJ refuse to swear, then a decree would be 

cU^Ji ^ passed in favour of the pre-emptor for 
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ownership of onehouse and for pre-emption 
in the other. However if the ghdsib 
swears, while the purchaser refuses to 
swear, then no decree will be passed against 
him (ghdsib), but pre-emption will be 
decreed in the house sold and vice versa^ 
because refusal to swear amounts to an 
admission and is binding on that person. 
This 18 according to the MnhUei Sarakhsu 
122 If a house is sold which has 
a Shafd-i-Jdr, later on anotlier adjacent 
house is sold, and the (new) purchaser de- 
mands pre-emption which is decreed in his 
favour, thereafter the Shafd-i-Jar turns 
up, then pre-emption of the house sold 
first will ho decreed in his favour, but 
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the decree of pre-emption of the second 
15^1 xJ house will hold good in favour of the 

15’'“^^ 5*^1^:^ purchaser. But if this pre-einptor were a 

I pUzaJ \ Shafi-i'Jdr of both the houses respec- 

tively in the same manner> then a decree 
I^L=» I for the whole of the house first sold, and 

half of the second house will be passed 
kJ L^JLsn.j in his favour. This is according to the 

^idJl Badd‘i\ It is reported from Abu Yusuf 

that if a person purchases first half of a 
^ itxr certain house, and the other half is 
purchased by another person, thereafter 
the first purchaser demands pre-emption 
^l,j 5 y:.il from the other purchaser, and the Kazi 

1 L^iufiLs decrees pre-emption in his favour on 

I \ account of his being a Sharih, and later 

s5'^;cJU J on a certain Shaft’' -i-Jdr claims pre- 

\ |vj emption in both transactions, then he will 

^ jje entitled to pre-empt the fiist sale hut 

(.>=>■ 1 not the second sale, because a decree of 

xJ the Kazi has already been passed with 

t'boj ^s^bJ 1 respect to it. Similarly, if a purchaser 

y xj i first purchases one ' half of a house and 

^ subsequently the other half, the effect 

,j 5 ycd;| |b will be the same. But if the purchaser 

Qf the second half is a different person, 
15 ^*-^ 1 uftAQjJJ the first purchaser does not claim 

1 -fua.iU pre-emption from him, meanwhile a Sha- 

x*aoLs\.j jv-U I fi-i-Jdr demands pre-emption in the 

xAi gj.gt gale, then in this case the same 
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^U5J\ SJiaf-i-Jdr will also be preferred as 
^ \ jUxJb \ regards pre-emption of the second sale. 

\ This IS according to the Muhit’ The 

- kjvsOl right of pre-emption arises 

by reason of ownership of (adjacent) 
|V-'b dJuj property at the time of sale, and not by 

reason of ownership which accrues after- 
wards, because the object of pre-emption 
is conjuction, the ‘union of two ownerships, 
hence its existence is essential at the time 
of sale, and the property pre-empted 
become one’s own property. And if 
the property is pre-empted by a decree 
of the Kazi, it will hold good against 
the world, but if pre-empted by mutual 
agreement, it wilt be binding only 
upon the parties to the contract. A house 
is purchased for Ks. 2000, and on pay- 
ment of money its possession is deli- 
vered to the purchaser, thereafter another 
person claims that house, and tlie purcha- 
ser denies the claim, but finally the case is 
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on a certain person pre-empts the house 
on first sale under the decree ofXazi, 
then the claimant should return to the 
purchaser the amount given to Jiim, 
because since the decree of pre-emption 
has been passed by the Kazi, it has also 
been conclusively established by the same 


I 
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decree, that the house had actually 
belonged to the seller, therefore it is 
evident that there was no cause of 
action for the claimant as against 
the purchaser, hence what the claimant 
received was not lawful, nor was it in 
course of litigation, consequently the 
compromise was .void. Hut if the pre- 
emptor were to pre-empt the property by 
mutual agreement, then the claimant 
will not be bound to return the ‘com- 
promise-consideration,’ because a mutual 
agreement is binding upon the parties, 
though it is not binding on other 
persons, and further the transaction 
is treated as a new sale between the 
parties to the agreement. This is accord- 
ing to the Muhlt of Saralchsl. 
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123. A person inherits some pro- 
perty, thereafter an adjacent house is 
sold. He thereupon pre-empts the adjacent 
house, later on another house adjoining 
the first house is sold. Meanwhile the 
property inherited has been taken away 
by some other, person, on establishment of 
his right of OAvnersliip. This new owner 
now demands pre-emption, and is held 
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to be entitled to pre-empt tbe first 
house, and similarly he will pre-empt 
the third house proyided he has a pre- 
ferable claim. This view is stated by 
Imam Qudnri, but he does not state as to 
what would be the effect if this new 
owner does not demand pre-emption. 
But it is stated in the Mtmtaqa, that 
the first house would remain with 
its previous purchaser against whom the 
decree of pre-emption could be passed; 
and the other house would remain with the 
person who has its possession at the time. 
This is according to the Zaliiriyya. A 
person after purchasing a house takes its 
possession, thereupon the pre-emptor de- 
mands pre-emption. However the vendee 
says, “I have sold it to such and such 
person and it is no longer my property, 
but it has again been entrusted to me,” 
then his statement will not be accepted, 
and he will be made a party to the 
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suit instituted by the i)ro-emptor) and even 
if he produces witnesses, such evidence 
will not be accepted. Similarly if he 
says, “I have made a gift of the house 
to such and such person who after taking 
its possession has entrusted it to mo,” 
then such a statement will not be 
accepted; and if he adduces proof to this 
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effect tlie proof also will not be accept- 
ed. However, if in the first case 
the purchaser turns up and in the 
second case, the donee appears, after 
the Kazi had already decreed pre-emp- 
tion in favour of the pre-eniptor, then 
the evidence of the purchaser to 
establish purchase, or that of the 
donee to establish gift, will not be 
admissible, for tlie decree of pre-emption 
by the Kazi has really cancelled both 
these transactions of purchase and gift, 
because a decree passed against the 
person in possession of the house is 
also deemed to be a decree against any 
person claiming ownership through him. 
If a house is in possession of A, and he 
alleges that he purchased it from B ; 
while B alleges that he made a gift of that 
house to A. If B wants to take back the 
house, then his words would be accepted, 
but if before the decree of Kazi in favour 
of the donor is passed, a certain pre- 
emptor turns up, then he \vill have a 
preferential right in the house as against 
the donor, but if no pre-emptor appears, 
then the Kazi will pass a decree in 
favour of the donor revoking his gift. 
And when such a decree has been passed, 
thereafter the pre-emptor turns up, then 
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the order of revocation of gift wil] be 
cancelled, and the house will he given to 
the pre-emptor- If A alleges, “ I pui'* 
chased this house from B subject to his 
option, and I have paid the price for it, ” 
while B alleges, “ I have made a gift of the 
house and delivered possession thereof 
to A ” ; thereafter, if the pre-emptor turns 
up, then he will be entitled to pre-empt 
it, and the option will terminate, because 
when B admits that after he made a gift 
of the house he delivered the possession, 
his admission really amounts to admitting 
the ownership of the possessor ; hence 
this admission makes B’s option void 
and A has admitted his purchase} thus 
thereby the right of pre-emption is estab- 
lished in favour of the pre-emptor. It is 
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stated in the Kitab-ul-Ad that if the 
house pre-empted were in the possession 
of the seller, and the Kazi passed a decree 
of pre-emption against the seller, and 
thereupon the pre-eraptor returns the 
house to the seller, such a return Iqdla, 
to the seller will be lawful, and the 
house will pass into the ownership 
of the seller, and not into that of 
the purchaser. And it will bo con- 
sidered so far ns the purchaser is con- 
cerned, as a fresh purchase of the 
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house by the seller from the pre-emptor. 
Similarly if the house pre-empted were 
in the possession of the purchasers and 
the decree of pre-emption is passed, and 
the pre-emptor after pre-empting the 
house from the purchaser, but before 
taking its possession returns the 
house to the seller, such a return Iqdla 
is lawful, and according to Imam 
Abu Hanifa the house' will become the 
property of the seller. This is according 
to the Mu]\ii. 

124. If the pre-emptor after the 
decree of the Kazi is passed in his favour, 
but before he tabes possession of the 
house, and has paid the price, were to 
die, then the right of pre-emption 
will pass to his heirs, because the 
decree of pre-emption is like a sale; and 
since the pre-emptor had died after pre- 
empting the house, the house pre-empted 
will be considered to be the property of 
his heirs. If a Kazi has passed a decree 
of pre-emption, and the purchaser asks the 
pre-emptor to give him back the house 
on payment of a higher price, and the 
augmentation of the price is settled to be 
in kind or it is otherwise, and the pre- 
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emptor gWes his coBSeDt, then the house 
will pass to the purchaser ou payuieut of 
the original price, and the excess will 
he invalidated, because the return of the 
house to the purchaser is lihe Iqdla and 
Iqala can take place only at the original 
price. Similarly if the Kazi decrees pre- 
emption in favour of the pre-emptor, there- 
upon the purchaser asks the pre-emptor 
to restore the house to the seller on pay- 
ment of an extra amount, and the pre-emp- 
tor agrees, this would also amount to an 
Iqala, and it will hold good equally in 
case of the seller and pre-emptor, as it 
does in the case of the purchaser and the 
pre-emptor. This is according to the 
Fatama-i-liazi Khan, 
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125. If the pre-emptor dies after the 
sale has taken place but before actually 
pre-empting the liouse,’ then according 
to us {llanafi Law), his lieirs will not be 
entitled to pre-empt it. But if the sale 
were to occur after the pre-emptor’s death, 
his heirs will be entitled to pre-empt 
it. This is according to the i¥a6s«i. 
If the seller and the purchaser were 
to die, but the pre-emptor is alive, then 
he is entitled to pre-emption. This 


’ Before Iho decree of the Court. 
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ia according to the Fatawa-i-Kazi 
l^hdn. If the purchaser were to die but 
the pre-emptor is alive, then also he 
is entitled to pre-emption. Similarly 
if the deceased were in debt, then this 
house need not be put to sale for satis- 
faction of his debt, but the pre-emp- 
tor is allowed to pre-empt it not- 
withstanding the riglits of the 
debtor. This is according to the 
MuMi. If the Kazi or the executor 
of the deceased were to sell the 
house to discharge the debt of the 
deceased, nevertheless the pre-emptor 
will be entitled to exercise his right, 
and the sale will be invalidated ; 
similar will be the case if the purchaser 
himself had sold it in his lifetime. Simi- 
larly if the deceased left the house by 
will, the pre-emptor will enforce bis 
right of pre-emption and the will will 
become void. This is according to 
the Mabsvi. A person, after making the 
first two demands of pre-emption,^ dies, 
the right of pre-emption will not pass 
to his heirs. This is according to the 
Sirdjiyija. If the pre-emptor becomes 


’ Talah'i-Miiwasabat and Talal-i-Ishliad 



302 


THE ALLAHABAD UNIVERSITY STUDIES 


tXS ^caAwJ i 

\ jVjJ.w.*J 

uybe jvJ \ 

U dUo 

ItXXjO XX>^yi 

ia=. \6|^- \n 

t5^AAL*J \ ^ 

I (.vajtj 
\ (JJl viJJi 
^ l<!>l ItW'j 

c\£>|Lc OJO 
kiXj 

^tXcJf (iJJjo xaXc 
!<5>l \dS'^ 

liH^I UfiJiJ 
^uXs^j jJ jl 

SiXia-Lij iasJl |0^ 

|*>|, 

V 

fj e)-wJ| 

(jJft iitv*. 

\o\ jjjs 

SjLCj JXJI ks 

lo| U|^ St>^( 

US(3>i».t) isjLJUo ^^\^ 


the owner of the house after taking 
possession from the purchaser, and 
thereafter lie dies, then the house 
will be inherited by his heirs. This is 
according to the Siraj~ul-Wali^>aj. 

126. If the seller remits a portion 
of the pi ice in favour of the purchaser, 
the price will also be remitted, to that 
extent in favour of the pre-eraptor. 
Similarly if the pre-emptor pre-empts the 
house on payment of the price, and there- 
after the seller remits a portion of the 
price in favour of the purchaser, 

the price will be remitted to that extent 
in favour of the pre-emptor also, that is, 
the pre-emptor will be entitled to 
claim back the price so remitted by the 
seller in favour of the purchaser. 

Similarly if the seller releases the pur- 
chaser from paying a portion of the price 
or makes a gift of it to him, the same 
deduction will be made in favour of 
the pie-emptor as in the above cases. 
But if the seller remits the whole of the 
piice to the purchaser, then the pre- 
emptor is not entitled to the whole 
remittance, this effect follows only if the 
whole price were remitted at the same 
time, for if it were remitted in parts. 
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then , the pre-emptor will he entitled to 
pre-empt the house on payment of the 
last part of the price remitted. This is 
according to the Sirdj-ul-Wahhdj. If 
the purchaser increases the price in 
favour of the sellerj then this excess 
will not be binding on the pre-emptor, 
who will be entitled to pre-empt it on 
payment of the original price. This is 
according to the Jaiohar-tin-Nayyira. A 
person purchases a house from another 
person for 1000 dirhams, and takes its 
possession and pays the amount, subse- 
quently he increases the sale-considera- 
tion by 1000 dirhams for the seller 
without cancelling the sale, thereafter 
the pre-emptor is informed that the sale 
has taken place for 2000 dirhams^ and 
being ignorant of the fact that the sale 
was originally for 1000 dirhams only, 
the pre-emptor pre-empts the house on 
payment of 2000 dirhams^ whether by 
the decree of the Kazi or by mutual 
agreement. Now in the former case since 
the pre-emptor pre-empted the house 
by the decree of the Court, the Kazi 
will set aside the decree, and pass a 
fresh decree for 1000 dirhams only, 
because the first decree was passed on a 
misunderstanding, and hence it cannot be 
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binding, and in tbe latter case since 
the house -was pre-empted under an 
agreement, it tantainounts to a fresh 
transaction, and therefore cannot be 
cancelled. It is stated in the Jamai 
Fatdiod that if a person after pur- 
chasing a house makes a gift of it to an- 
other person, thereafter the pre-emptor 
appears, then according to Imam Abu 
Yusuf the pre-emptor is entitled to 
pre-empt that house and deposit its 
price with a trustworthy person. But, 
according to Imam MuBammad, the pre- 
emptor cannot pre-empt the house, until 
the donor is brought before the Court. 
This is according to tlie Tatar Khdniyya- 

127. A certain slave mnhatih dies 
leaving sufficient property to discharge 
Jcitdbnt, agreed compensation for emanci- 
pation, subsequently a house adjoining this 
property is sold. His heirs duly dis- 
charge kitdhut so they aj-e entitled 
to pre-empt the house sold. This is so, 
as the deceased was emancipated at his 
deatli, and the heirs were Shafi-i-Jdr 
at the tune of the sale of the 
house. This is according to tlie 
Kaft. A person purchases a house 
nluch has a pre-emptor. The pre- 
cuiptor says, “ I allowed the sale, and 
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bl^^b now I shall pre-empt the house,” or he 

!«AdJb cXs-l says, “I consented to the sale and now I 

^1^ v:y-J-w desire to pre-empt the house.” Or he saj's, 

^ ^ x^AtoJb cXs>! I permitted the sale, and now I shall 
^ pi’o-empt the house” ; and similarly accord- 

15 ^ Fatdwa if the pre-eraptor says, 

lo| “ I have no right in this house," then in 

v:yX*^ cbai |(3f^ all these cases he retains his right of pre- 

tXi.' b| Jb |vs emption provided these statements were 

Rstiuw ib jUAdJb one and continuous and without pause, 

^bbJ| ItXT iJ otherwise his right of pre-emption would 

- be annulled. This is according to the 

Tatar Khaniyya. 

1 f A 128. It is reported from Imam 

^ Muhammad that a person purchases 

•“W ^ I a house from another person, and 

^ItOl the pre-emptor claims that he (pre- 

emptor) had previously purchased the 
^jJf s jjo same house from the seller before it was 
^bl| sold to the purchaser, now the purchaser 
^b , 5 yc;d*J| ItLffl corroborates this statement, and hands over 

eUjo I the possession of the house to him , there- 

^ 5 J| ^0 y after another pre-emptor appears, and he 

f.cX3 denies the purchase, by the first pre-emp- 

yj^\y ^1 tor, then this new pre-emptor will be 

entitled to pre-empt the whole house/ 
wvAiJbLf JLrytjJl If in the above example at the beginning 
jLs \0\y the purchaser says to the pre'craptor 

’ Because the first pre-emptor appears to be conniving with the 
purchaser, and IS thus deemed to have forfeited his right of pre-emp- 
tion. It is also possible that the new pre-emptor has a superior claim. 

F. 39 
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o3> ^\d^\ '* purchased the house before I 

sjja purchased it and it is yours accordingly,’ 

and the pre-emptor says, ‘ I had not 
purchased it, but I now per-enipt it,’ 
and thereupon he took the house from 
the purchaser under pre-emption, and 
later on another pre-emptor appeared ; 
this new pre-emptor will be entitled 
to pre-empt only half' of the house- 
This is according to the Mulut. 
A person purchases a house, and 
says, “ I purchased it for another person” 
and tendered evidence on this point, there- 
after the pre-emptor appears, then the 
purchaser should be made a party to the 
l»j>^ a! pre-emption suit; but if the purchaser 

had produced evidence to the effect that 
he acted simply as an agent for another 
person, then he need not be made a 
party to the suit. If the seller and the 
agent say, “ We have mutually transacted 
the sale of this house for one thousand 
dirhams and one rati of wine,” 
and the pre-emptor denies it and 
says, The sale actually took place for 
1000,” then the statement of the pre- 
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It seems that both prc-omptors belong to tho same class 
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eiBptor will be relied upon. It is 
reported in Sharhi-i-Tahdvl that if an 
agent purchases o house, thereafter the 
pre-einptor appears, then he would 
kwfullj' pre-empt the liouse from the 
agent, and the presence of the principal 
is not necessary. This is according to 
the Zahiriyya. A person exchanges a 
house for a slave, and then he found the 
slave to be one-eyed person, but he 
acquiesced in the transaction. Never- 
theless the pre-einptor must pre-empt 
the house for the value of a 
sound slave. Similarly if the slave 
is returned on account of some defect 
found in him, the same principle will 
apply ,' because the transaction was 
effected with respect to a sound slave 
and not on the basis of a defective slave. 
This is according to the Mulnt of 
Samkhsi. A. person purchases some 
property in lieu of some uncounted 
lots consisting of dirhams, and the 
seller and the purchaser did not 
ascertain the number of dirhams, and 
after mutual transfer of possession, these 
dirhams were lost by the seller. In such 
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a case how is the pre-emptorto act? Kazi 
Imam Abu Bakr observes that the pre- 
emptor should pre-empt the house by pay- 
ing the price according to his own estima- 
tion of the value of the house, unless the 
purchaser proves that the price should be 
more than what the pre-emptor has esti- 
mated. This is according to the Zahi- 
rtyya. 
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129. A person has a plot of land 
which is heavily taxed because of 
rent taxes and revenue, hhirdj 

and therefore no one cares to 

purchaseit. The owner sells the land 
along wdth his house worth 1000 dirhams 
for 1000 dirhams only. Now if there is a 
pre-emptor of this house, he will be 
entitled to pre-empt the house for a price 
equal to its value. That is the Avhole 
price Avill bo divided between the value 
of the house and that value of the lands 
which would be offered by the officers 
of the State, if they Avere to purchase it. 
And if no person is inclined to 
purchase the land, then its value Avill 
be that for which it v-as sold last, 
before it had ceased to attract purchasers, 
m short proportionate value should be 
cstmiated, and consideration money should 
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be divided proportionately after the 
ascertainment of the value of things. This 
is according to the Quniyiia. However 
according to Imam A.bu Hanifa if the 
land IS found to be of no value, then the 
price of the house will be 1000 dii'hams. 
This is according to the Muhli. It 
is reported from Imam Abu "Yusuf in 
the Muntaqa that if a person is in posses- 
sion of certainproperty,and the KazI knows 
that it is his property, thereafter some 
property adjacent to it is sold, and subse- 
quently this pre-emptor says," This house 
of mine is really the property of such 
and such person to whom I sold it a year 
ago,^’ since this admission was made by the 
pre-emptor at such a time, that he could 
pre-empt the adjacent property, if he had 
so desired, his right of pre-emption aviII 
thereby be extinguished, and the person 
in whose favour the admission is made 
is also not entitled to pre-empt the house, 
unless he adduces proof to the effect that 
he had previously purchased the house, 
because an admission is operative only 
against the person who makes it, and it 
confers no benefit on a third person. This 
is according to the Muhit of Saraklisi- 
It is stated in Fatdwa-i~Iiahhjya, 
that if a person purchases some property 
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subject to the option to be exercised by 
the pre-emptor, and the pre-emptor says, 
“ I allowed the sale, on condition that 
the right of pre-emption accrues in my 
favour,” then such statement is lawful. 
But if he did not mention the condition 
that the right of pre-emption should 
accrue in his favour, his right thereby 
will be extinguished. But the proper 
course for him is to cause delay, so that 
the seller himself will permit the sale, 
or the period fixed would expire. This is 
according to the Tatar J^lianiyija. A 
pre-emptor took possession of a certain 
land without the decree of the lTazi\ then 
if he is a Ahl-i-IsUrnbat,^ and he was 
aware of the view expressed by some 
jurists then he will not be guilty, other- 
Avise he Avill he guilty, because in the 
latter case, he will be considered to be a 
trespasser, but in the former case he can- 
not be deemed to be a trespasser. 
This is according to the Fataivd-i-Kvhra. 


130. A person demands pre-emption 
against the purchaser by reason of his 


' A person who understands the law'. 
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being Shafi-i-Jdr, but the purchaser 
does not believe in Shufa ‘Ml Jmodr and 
hence he objects. Now the purchaser 
will be asked to swear thus, “ This pre- 
emptor has no right of pre-emption 
against me according to the jurists 
(Hanafi) who recognise Shufa ‘Ml Jaivdrf' 
If a person purchases a house and before 
he takes possession of it, another house 
adjoining it is sold, then he will be 
entitled to pre-empt it. A person 
demands a house in pre-emption, and the 
purchaser says, “ I have given the house 
to you in pre-emption,” then if the pre- 
emptor is aware of the sale consideration, 
it will amount to a valid transfer, and 
the house will become his property ; 
but if the pre-emptor is not aware of 
the price, the house will not become 
his property, but he will retain his 
right of pre-emption. This is according 
to the ilulilt. A person died and he 
left behind a house worth 2000 dirhams 
mortgaged for 1000 dirhams. He also 
leaves a legacy of one-third of his property 
in favour of a certain person. The Kazi 
thinks that it is proper to sell the whole 
house, and if the heir and the legatee are 
its pre-emptors, then they both will be 
entitled to pre-empt the house. If the 
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deceased were not in debt, and one of 
his heirs were a minor, and the KazT 
tliinks it is proper to sell the whole 
house, then the legatee and all major 
heirs will not be entitled to pre-empt 
it ; similarly the minor when he attains 
majority will not be entitled to pre-empt 
it. This is according to the Jami^-i-Kah'ir. 
Ali Ibn Ahmad was consulted in a case, 
where a person purchased some property, 
and the pre-emptor demanded pre-emp- 
tion m it, thereupon the purchaser agreed, 
but they differed as to its price, with the 
result that the pre-emptor did not pre- 
empt the property, and along time elapsed. 
Subsequently if the pre-emptor desires to 
pre-empt the property on payment of the 
amount demanded by the purchaser, then 
he will not be entitled to do so unless 
the purchaser consents to it ; but if it were 
proved that the real price was the 
same as the pre-emptor had offered, tlien 
his right of pre-emption will not be 
extinguished. This is according to the 
Toiar /ihaniyya^ A person is in posses- 
sion of a house, and a person desires to 
pre-empt it, and he says, “ You liave 
purchased it from such and sucli person,'’ 
and that person confirmed this statement, 
ho^^cver the person in possession of 
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I'ouse says, “ I have inherited the house 
from my father,” whereas the pre-emptor 
adduces proof to the effect that the house 
belonged to the father of the seller 
who died, and left it to him in inheri- 
tance, but the pre-emptor did not adduce 
proof to establish the sale, then here the 
Kazi will asic the person in possession 
of the house to accept the statement of 
the pre-emptor, and pay the price, so that 
the responsibility of the contract will 
be on him , however if he refuses, the 
pre-emptor will pre-empt the house, 
and will pay the price to 
the seller, who will pay back this price 
to the purchaser, but the responsibility of 
the contract now will be upon the seller. 
Similarly if the person in possession 
of the house says, “Such and such person 
has made a gift of the house tome,” while 
the pre-emptor says, “ You have purchased 
it from such and such person" and the sel- 
ler corroborates the latter statement, then 
in this case also the same law will be 
followed. This is according to the 
Mtiliit. 


131. Tho sales of the houses of Mecca 
are not valid except of their structures. 
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SO they are not subject to pre-emption, 
but Hasan (Tbn Ziyad) has reported from 
Imam Abu Hanifa that the sales of the 
hovrses of Mecca are valid, and they ate 
subject to pre-emption, and the same 
view is held by Imam Abu Yusuf, and 
the faiwa accords with this view. 
This is according: to the Quniyya. It 
is mentioned in the Fniavm-7-Itahh/pa , 
that if a pre-emptor constructs and 
mahes improvements in the honse pre- 
empted, thereafter discovers certain 
defects in the house, then he will 
be entitled to claim compensation 
in lieu of such defects from the 
purchaser, and the purchaser likewise 
can claim the same amount from the 
seller, provided he had delivered 
the house under the decree of the Kazi. 
This is according to the Tatar Klianiyya. 
If the purchaser buys a house on the 
condition that the seller would not be 
responsible for the defects, or the pur- 
chaser is aware of these defects at the 
time of sale, nevertheless the pre-emptor 
would be entitled to return the liouse 
because of the defects. This is according 
to the Faldwa-i-Kazi Tihdu. 
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132. It is stated in the Asl, 
that a person purchases an enclosure, 
of which he himself was the pre- 
emptor, and there was another pre- 
emptor also, who was absent at the time of 
sale. Subsequently the purchaser gives 
away in Sadaqah charity an apartment of 
the enclosure along with the right of 
way, to a certain person, and also sells 
the rest of the enclosure. Thereafter the 
absent pre-emptor appears and desires to 
cancel the transaction of Sadaqah charity, 
and sale. Now if he finds that the pur- 
chaser had sold the remaining portion to 
the same person to whom he had given the 
apartment, then in this case he will 
not be entitled to cancel the entire Sada- 
qah, but he can do so as regards half of 
it, but if the seller had sold the rest 
of the enclosure to any other person, then 
the absent pre-emptor will be entitled 
to invalidate the entire Sadaqah- It is 
stated in the Asl, that the surrender of 
the right of pre-emption in the case of 
sale will be deemed to be a lawful sur- 
render, if it turns out that the sale was 
really a gift with a condition of return, 
Hthd-bi-shartil-'hoaz. Hence if the pre- 
emptor were informed that the house was 
sold, and thereupon he relinquished his 
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right of pre-emption, later on, it was 
found out that it was not a sale, but 
a lIihd'hi-shartil-‘itoaz, then the pre- 
einptor will not be entitled to demand 
pre-emption. Similarly surrender of the 
right of pre-emption in Hiha-Vi-sliartih 
Hwaz will be deemed a lawful surren- 
der of the right, if it were actually a 
case of sale. This is according to the 
Muliii. A. person purchases a house of 
which he is a pre-emptor in the capa- 
city of SJiafiH-Jdr. Tliereafter another 
8hafi‘-%’Jd7' demands pre-emption, and 
the purchaser delivers to him the whole 
house, then half the house will be 
regarded as taken under pre-emption, and 
the other half as sold separately. This 
18 according to the Zahiryya. 


gb 1^1 - ^t«{u 
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138. If a house is sold on the 
condition, that such and such person 
should be a surety for the price, al- 
though that person happens to be its 
pre.emptor,. then if he accepts suretyship 
iHB right of pre-emption will be 
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extinguished. Tliis is according to the 
Quniyya. If a debt is comiiounded in 
lieu of a house, and thereafter both the 
parties (the creditor and debtor) admit 
that there ivas no debt at all then the 
pre-emptor is not entitled to pre- 
empt the house, but if tlie composition 
was in fact a sale transaction, then the 
right of pre-emption will arise. This 
is according to the Tatar Khaniyya. A 
person buys a female slave for 1000 
dirhams, and he took possession of the 
slave and paid the price. Thereafter he 
found some defect in the female slave, on 
account of which the loss was estimated 
to be of the price, thereupon the 
seller gave a house by way of composition, 
and it is immaterial whether he admitted 
the defect or denied it, then according to 
the doctrine of istehsdn, the pre-emptor 
will be entitled to pre-empt the house 
in lieu of the tV of the price, which 
was estimated as damages in lieu of the 
defect. However if the seller has not 
compromised in lieu of the defect, then the 
purchaser will be entitled to recover 
the loss from him, though it is deemed 
not proper to take compensation in lieu 
of a right, but if the purchaser 
takes a certain thing by way of compen- 
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sation for the defect, it would be 
valid. Thus it is clear that the house 
Avas given in lieu of something, therefore 
the purchaser is entitled to sell it murahih 
at profit, but he can only sell {mui’cibih) 
the house and the slave at profit after 
pointing out the defect, but if the 
purchaser on discovering the defect 
returns it, before the pre-emptor has 
demanded pre-emption, then no right 
of pre-emption arises. Similarly as 
regards the slave girl, the purchaser has 
the right of return on account of the 
defect, and unless he has received 
compensation in lieu of the defect, he 
would be entitled to sell the slave 
murahih at profit in the ordinary course. 
A. person purchases a house and discover- 
ing a defect compromised in lieu of it for 
a slave, then the pre-emptor will be 
entitled to pre-empt the house on pay- 
ment of its proportionate price, and if 
he pays the whole sale consideration, he 


' ilfKJaZ)»A sale jne.'ins a sale at a certain gam or profit, ifc js 
an incident of the sale that a seller may sell his property at any 
price, goneiully at some profit, but attor having made up the 
loss (for the doCcot) by receiving compensation, it is expected that 
the seller should disclose the dotcot on a re-sale. 

= It seems that in tins case in spite of re-sale the puroliasor 
would be entitled subsequently to recover compensation in lieu 
of tho defect. 
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will be entitled to take the slave 
also. And if the house was subject to 
option of inspection or was retained 
by reason of the compromise, tlien the 
pre-emptor would be entitled to com- 
pensation, or he may return the house 
to the purchaser, in the latter case 
the purchaser would be entitled to 
exercise all his rights against the 
seller, provided the house was taken under 
the decree of the Kazi, inasmuch as the 
Court had cancelled the rights of all, 
and the same would bo the effect if the 
purchaser retains the slave on account 
of defect to the seller by a decree of the 
Kazi, but if the return was made by 
mutual agreement, then there is no 
cause for the pre-einptor. This is accord- 
ing to the Kdfl. 

134. It should be noted that rights 
which exist prior to the contract of sale 
can render the contract void, but those 
which arise subsequent to the contract 
cannot invalidate it at all, e.g., a pez’son 
purchases a house for 1000 dirhams^ and 
later on increases the price, or a certain 
person claims its ownership, and the pur- 
chaser after denying the claim compro- 
mises with him, subsequently the pre-emp- 
tor pre-empts the house under the decree 
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of the Kazi on payment of 1000 dirhams, 
then the purchaser will be entitled to 
reclaim the amount which he had in- 
creased, or what he had paid in lieu of 
the compromise from the person with 
whom he compounded, because the 
pre-emptor was legally entitled to pre- 
empt the house before the compromise or 
the augmentation of the price had taken 
place, in other words the pre-emptor’s 


prior claim has rendered both the 
transactions, the augmentation of the 
price and the compromise invalid ; but 
if the purchaser gave the house to the 
pre-emptor by mutual agreement, then 
also he will be entitled to claim back 
the augmentation of the price from the 
seller, but he will not be entitled to 
claim back the consideration paid in 
lieu of compromise. If the purchaser 
happens to be the pre-emptor of tlie 
house, and he after taking possession 
of the house, made a gift of it to another 
person, then if there be also another 
pre-emptor he will be entitled to pre- 
empt half the house, and as the result of 
pre-empting the half, the gift of the 
other half will be rendered void. This 
.B according to the Kkaniyya. 

A person a»l>oses ll.at . corlainTouso bo- 
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longs to a certain person, but bis deposition 
was rejected, thereafter the same witness 
purchases the bouse, and there is a pre- 
emptor of the house also, then thepre-emp- 
tor will be preferred as against the person 
in whose favour the deposition was made. 
If there is no pre-emptor, and the pur- 
chaser had purchased the house on behalf 
of his principal, then the latter will be 
entitled to the house and not the person 
in whose favour the deposition was made. 
And if the purchaser had purchased it for 
himself, and the pre-emptor was absent, 
then the person in whose favour the 
deposition was made will be entitled 
to take the house from the purchaser. 
If thereafter the purchaser buys the 
same house from the person in whose 
favour the deposition was made, later on 
the pre-emptor appears, then also he 
will be entitled to pre-empt the house 
either on the first or on the second sale. 
Thus if he pre-empts the first sale the 
second sale will be rendered void, and 
the witness vendee will take back his 
consideration money from his own 
vendor. If both the seller and pur- 
chaser unanimously admit that the sale 
was merely an agreement between them, 
or that there was an option in favour 
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of either the seller or purchaser, and 
^LJj ^U=. x*i thereupon they cancelled the sale, then 
Lsuvi ^ in determining the right of the pre- 

^ emptor, the -words of the seller 'and 

the purchaser will not be accepted, 
ys\ iUAoJl si y and the pre-eraptor will retain his 
right of pre-emption. A person asks 
^yoUil another person (agent) to exchange a 

certain house in lieu of his slave 
(oi tiiB agent), and the person did so. 
Here the exchange is valid in favour of 
^JUJL^o:^ yjl the principal, and the agent will be 

entitled to reclaim the value of the slave 
from the principal. There are two 
UqAv if houses adjoining each other, and each 
cx=>t^ Jf house has two co-sharers, now each 

yjjo jJos. sharer exchanges his share in one house 

ksxo sjoo for that of the other co-sharer in the 

^|tX 5 | eu=.Uj adjoining house, here pre-emption will 
xsAiJLs be confined to them only, and the neigh- 

hours will not he entitled to it. This 
- is according to the Kafi. A house is 

^ cjAAj ^10 purchased which has three pre-emptors, 

one of them who is present demands 
y pre-emption and pre-empts the wJjole, 

|vj UtU.! y JXJ( thereafter one of the two pre-emp- 
tors who were absent appear, then he 
WB.CU tXc.b xli Avill bo entitled to pre-empt the half 

lijU of the same property, but if ho desires he 

cOiH ^ m.ny compound his claim for one third. 
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Thereafter if the third pre-emptor 
appears, he would take from the com- 
pounding pre-emptor one third of his share 
which will be added to the residue, and 
thereafter it will be divided between the 
two pre-emptors equally. If there were a 
fourth pre-emptor also, then half will be 
taken from the compounding pro-emp- 
tor taking one third, and would be added 
to the residue and then the whole will be 
divided thus the compounding pre- 
emptor will take 3 and the other three 
will take 15 shares, each getting b.’*’ 


* Table of the shares of pre-emptors oo-esistmg with a oom- 
pounding pre-emptor. 


First 

Pre-emptor 

5 

/a 

IB 

Compounding i 
Pre-emptor 

i 

1 

of ^)} 

J = ^ of i=T^5 

Third' 

Pre-emptor 

1 

i 

i /p 

5 

7F 

Fourth® 

Pre-emptor 



5 

TE 


* The compounding pie-hmplor in the ordinary course would 
have taken one half, but he elected to take one third, now since 
there are three pre-emptors his legal share a will be reduced 
farther thus : 

L . JL . _L . ? 

2 ■ 3 ” 3, ■ 3x3 9 

’ Now since there are four pre-emptors hence ' his legal share j 
will be reduced further thus • 

JL • -i • i • 

3 ' 4 ■ 3 ■ 4X3 6 
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If the fourth pre-emptor finds 

(V^ the compounding pre-emptor and' does 
QtJier pre-emptor, since the 
house has already been divided into 18 


shares, he can now only take one half of 
one-third that is one sixth. There are three 


oi.oj <3^1 pre-emptors of a house, and two of them 

Ljl y\c> stkj ^ U purchase the house with a condition that 
,cyXM\ j>UAi 5oJj one will take one sixth, while the other will 

|V^ (jI-ajI take the remainder, such purchase will be 
^j| valid, and one of them will not be entitled 

pre-empt the share of the other. There- 
after if a third pre-emptor appears, the 
house now will be divided into 18 shares 
and 2 shares would be given to the pre- 
emptor who bad consented to take one 
sixth as stipulated, while the remain- 
ing two pre-emptors will get equal 


j2t^^.AAA3| 

v_AA.*ai 

vi«JljJ ( yOJSi. (jLs 
;|JJ| 


JXJ ^ shares, I.C., each getting 8 shares,' and the 




figure nine is the basis of the solution. If 


the third pre-emptor meets only the pre- 


|vl^ 

Ujl j'-ijcU 

LaaJ 


emptor taking one sixth part, and does not 
find the second pre-emptor, he will be en- 
titled to half of his share, i.e., one twelfth," 
but if he also finds the second pre-emptor 
then tlie partition will take place in 18 
shares as said above. This is according 


emptor i-(Yof1)=%" third prc-cmptor i-l,, compounding prc- 

Tliis is so bocauso (hero aro now only two n^o-nm,^^r...o , 

they must share equally, ns others are absent. nptors and 


h 
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isAjSSoS !tX$^yaL/J 


^UsxJi ^ s^|c> 
pLaiw x*auLs , 




viLy^Jl 


8t>0 lx ciia-lj 
^ lx 4-i^l^j 


(j5yC.w| 

l*A»fcX3| ^ (_.)13 (.aA&J( 
vIJIaJI y£is> |VJ 
i y*a^ (^li 
(3-^ iiJli)| 

ci^ts JoU U»tXa.) 


8c>o ^ lx 

teyc4-J j Jls ^ 

tL=.V 

'iW ^IJjf v::AjyCw| 

X3i>_,ai 

XJ jy ^ aJyLji 
I li 

^lt>J|i5yu«J|Jli(^5^ 

'OAii^ ^ vilSAiO ^ 
xi XsiXasl: 



to the Muhit of SaralcJisi. A person 
purchases half of a house, and a sJmfi-i- 
jdr pre-empts it, and has it partitioned by 
the decree of the KazT or by an agree- 
ment with the seller. Thereafter a 
pre-emptor who is a sharer in the way 
(Shafi^-i-KhaUt) appears, then he will be 
entitled to pre-empt the whole house from 
the Shafi-i~jd7\ but the partition effected 
will remain valid. If a house is 
purchased and there are two persons 
who pre-empted it, and mutually divided 
it. Thereafter a third pre-emptor 
appears, and if he were not able to find 
both the pre-emptors, but found one of 
them, then he will not be entitled to 
pre-empt half of the share but only i from 
him.* A person says to one of the two 
pre-emptors, “ I have purchased this 
house for you by your order,” and one 
of the pre-emptors ratified it, while the 
other pre-emptor denied it, then never- 
theless the house will belong to both of 
them jointly. If the purchaser says, “ This 
house belongs to you ; it never belonged 
to me,” or “ you had purchased it before 
me,” or “I have made a gift of it to 


* Because now as in the above two oases wo are concerned with 
two pre-emptors only hence they must divide one-half property 
equally between themselves, i.e., take I each. 
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vijJJaj j you, and you liad taken possession of it, 

and one of the pre-emptors corroborates 
IcXT" the statement, while the other pre-emptor 

- ^c^ denies it, here the former pre-emptor 

will foifeit his right of pre-emption, but 
- the latter will be entitled to pre-empt the 
Avhole. This is according to the Kdfl. 
gU 135. If a mufdwiz^ partner sells bis 

^ u^^kaJl own private house which he inherited, 

'-^1^ and if the other partner is its pre- 

isX^yS, j eiuptov by reason of his onsti private 

cy' x^U». jJ dtAj property, nevertheless he will not, be 

kwLU, yVi entitled to pre-empt the house- This is 

( 5 * 1‘^ ^ according to the MahsuL If one of two 

mufdioiz partners relinquishes the other’s 
‘-’^1 right of pre-emption, which accrued to 
v_AAw XAi.Lo jjy reason of his own property, 

jJ ^10 pjjgg gygjj surrender will 

is^ levs' deemed to be valid. This is according 

~ I to the Mulfit of Sarakhsi. 

r'j ~ If a partner’ is the pre- 

emptor of some house by reason of some 
Sj^l.caJI |t)o muzdrih property and he has no other pro- 
u^aJ 5 perty except the miizarib property, and 

’ Mufawxz are partners uho have contributed equal sums in 
the partnership, and each is held absolutely responsible for tbo 
other’s acts. 

Muzarih means a partner who applies his personal labour 
and rahil wal means a partner who supplies his capital in the 
partnership. 
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sj^UaJl 


Jbo sOj 

UyiL 

i jV«A,AWj 
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Li&cXiklj jLj I 
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JLJ I 

(jt <-5 jL^a*^ 

ItXT xavlsjJ UDjLfikLj 

^) (5y^l y I 
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L*j xjtfijiJLj 
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l^^Lwo '-^ I 

»'cX^ \y (}S' 
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I 

x^Jim 

(o^L«a.4-U 

jLji lOjI 
(jS' 

yJLM^ 

1 I® jk^Lj 
)(X® ^ k*-RjJlJL 


^Awsj 








now he surrenders his right of pre-emp- 
tion, then the rabul maJ partner will be 
entitled to preempt the whole house. If the 
rahtl Dull relinquishes his right of pre- 
emption, then the mttzdrih partner will 
be entitled to pre-empt it. This is accord- 
ing to the Mabsut. K a inuzarib 
partner purchases a house from its part- 
nership’s fund, and the rabul Dial part- 
ner purchases another house adjoining 
the first house for himself, then the 
mnzdrib partner will be entitled to 
pre-empt the house purchased by rabid 
ondl, out of the income of the ?/m 2 dri& 
property This is according to the 
Mulnt of Sarahhs'i- If a7»?/2!a?’ii partner 
purchases two houses each of 1000 value 
out of the Diiizdi ib fund worth 1000 dir- 
hams, thereafter a house adjoining one 
of them is sold, then the miizdrib part- 
ner will not be entitled to pre-empt 
it, while rabid mdl partner will 
be entitled to pre-empt it. Inasmuch 

as each of the houses are distinct 
and separate and the mnzdrib 

partner cannot pre-empt the house under 
pre-emption, and it is so because the 
houses cannot be considered as one unit 
for they are distinct and each stands 
separately. But if it were profitable, then 
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U tlie imizarib partner along with rabnl 

cy^UxJj wdl will be entitled to pre-empt pro- 

kssAiJl portionately to the share of profits. 

ScX=>i^ This is according to the ilfa&sw^ 

yi 

LtSi>tS »- 1 


jUAwJ \ jJ 


dU \ 




Suo^o L^.JO 


1 OS' \ 

— is^^WAJ-J 1 ^ 



1 - lt“V 

JU mhtll 

i5j^l 

xj^LaJ 1 




iSyi-M 1 


\y\C> 


y\Oj 

SAoliv s. 


Lj^aAw JLJ \ V_>^ y 


id ^1 Aj 

xw5.jJIj (JU 1 



y JCoU> 
^JU sj^UaJ \ 
ya. \ vilLjiJS 

y \ tXJ \ <i*Ij ikJj 


137. A muzarih partner has 2000 
dirhams in the partnership fund. He 
purchases a house for 1000 out of 2000» 
and thereafter he purchases another 
liouse for the remaining 1000 of which 
he were the pre-einptor by reason of a 
mnzdrih house as well as bis own house, 
and the rahnl mdJ partner also is its 
pre-emptor by reason of bis own private 
house, then the rabtd mdl will he 
entitled to pre-empt of it, and the 
mnzdrib also will pre-empt ^ and 
the remaining would be added to 
muzdrih partnership property (as if 
pre-empted by it), i.e., the whole house 
under pre-emption will be divided 
equally among the rahul mdl^ mtczdrih 
and the partnership firm. And if t'here 
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^ Uo UAi ^ were another pre-emptor then he will 
5 o^UaJl be entitled to take and the rest f 

io^LaJ 1 j JU I of the property will be divided equally 

\iyS' bikjl among the rabid mdl miizarib and the 
~ I partnership firm. This is according to 

the MnhH of Sarakhsi. 

^ |t“A 138. It is stated in the Fatdioa-i- 
v^AIs y) X^U*J \ 'Itabiyya that if the pre-emptor demands 

jyj \ pre-emption, and thereafter admits the 

cl=»y) ownership of another person in the house 

xi yuJJj by reason of which he demanded pre- 
\ \ yj \ cSS ' j emption, then the person in whose favour 

the admission is made will be entitled 
jsj iuuiJU to pre-emption. Similarly if the pre- 

\ emptor pre-empts a house by reason of 

5i>j»>Lj| his house being adjoined to the house 
jvJ sold, then another house adjoining the 
oJisvXwU ..Lcju house pre-empted is sold, and the pre- 
ciy emptor pre-empted that house also, and 

^^^1 1 thereafter he pre-empted a third house in 

i ^ the vicinity of the second pre-empted 
ijLi ,j 5 ys> 5 ! 1 liouse by the decree of the Kazi, and subse- 
quently his first house was reclaimed by 
'cJUsj \ some person on establishment of his right 

2 s*a«J \ , of ownership, then he may have to return 

1 I to the purchaser the first house which he 

|vJ had pre-empted, but the other houses will 

I be retained by him, and finally if either 

of these houses were reclaimed by some 
LojI person on proof of his title, then pie 

^P. 42 
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ksjJ 1 


bJaxi iaj> 



JaLs ' 

^ 5 


SX3 1 
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emption will be annulled, but if the 
claimant permits it will remain valid, 
and if either of the two purchasers 
happen to be pre-emptors also, then the 
other pre-emptor will be entitled to 
pre-empt half the house at half the value 
of the other house. This is according 
to the Tatar Khaniyya. A person sells 
a house to a stranger, and the pre- 
emptor demands pre-emption in it, 
thereafter the seller became ill, and he 
happens to be the person from whom the 
pre-emptor might inherit, and he remits a 
portion of the price to the purchaser 
(stranger), then such reduction will be 
invalid. If the purchaser (stranger) 
again sells the house to the seller at 
its cost price or at profit then it 


will be lawful and will thus effect 
Oo ' the “heir pre-emptor also. This 
tXj ^ i.^lS’ is according to the TCafi. The evidence 

c.)^L=. of the person who authorises another 

\ \ isoL^ person to purchase on his behalf 

^ ^ or the evidence of his sons would 
"ot be accepted even though the 
house Avere in the possession of the 
yV' seller; but if the house were in the 

^'1 Id^ possession of the purchaser, the ovi- 

donee of the sons of the seller will be 
accepted, and if two persons depose that 
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|V-Lw xiiSL^-w the pre-emptor had relinquished his right 
jLi of pre*cinption or, the other two wit- 

c-x-Uai JsLj^l nesses depose that the purchaser had 

C^b ^6l ^si yJ j transferred the house to the pre-emptor, 
then witnesses of both the parties will 
ojixj 1 jjot he believed. If the pre-emptor pro- 

y!y xxi^J I clnces evidence that the sale had taken 

pi USU 1 place, and if he had already demanded 

iba-b pre-emption, the proof is useless, 
^ I tf |jg Pad relinquished his right, tlie 

1 evidence tendered will he of use. If 
;bUj( {;ije pre-emptor says, “I have allowed 

— x.uUa. purchase and also demanded i re-emp- 
pl-xJl tion, ” tlie statement would be lawful. If 

pJ sxJuJ I yyJJoj a person admits that he sold the house 

d»| JoJu to gac)i and such person, but that person 

denies it, nevertheless the right of 
p^bxxJ^ pb«J \ pi-e-emption Avill arise, but if the pur- 

P^y 1 chaser were absent, then the pre-emptor 

will not be entitled to pre-empt it, until 
Jyu pb.J 1 po re-appears, and if the seller admits 
the sale but the purchaser has 
I > 1 j the purchaser then there will 

^ b! Po io pre-emption. This is according 

p-b«Jl the Tatar Khatdyijci' If 

zhmm appoints a Muslim as an 
agent to demand pre-emption, then 
if the deposes to the effect t n 

the agent has surrendered the rig it o 
X^«^ 1 cMiu y pre-emption it 
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against the Muslim agent, because the 
Zimim here says that a relinquishment has 
been made by the agent, which the agent 
may deny, and the depositions of Ziimni^ 
are not binding upon Muslims. But if 
the agent were also a Zimim, and the 
pre-emptor had agreed that whatever the 
agent will do will be lawful, then 
the above deposition will be accepted, and 
the right of pre-emption will be annul- 
led, because such act by the agent will 
be considered as lawful under the general 
authority of his principal. In short if the 
Zimim deposes against a ZimWi agent, it 
will be accepted. This is according to 
the Mahsut If the seller says, “ I have 
made a gift of the bouse to him,” while 
the purchaser says, " I have purchased it 
for so much,” the words of the seller will 
be accepted, and the seller will be 
entitled to revoke the gift; but if the 
pre-emptor appears and pre-empts it 
on payment of the price, then the seller 
will have no right to revoke the house. 
This is according to the Tatar 
Khanhjya. A mnzarib partner purchases 
a house and the vuhul mat partner is 
its pre-emptor, and ho relinquishes Jiis 
light of pre-emption, thereafter the invzdrib 
partner sells it. now the rabtcl mat 
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partner will not be entitled to pre-empt 
it, because the mtizdrih has sold it in a 
sense on his {rabid mat) behalf also, in 
the capacity of a co-partner, and he who 
sells a house cannot pre-empt it. This 
is according to the Muhit of SaraMsi. 
If the Kazi decrees pre-emption in 
favour of an agent, but the 
purchaser declines to execute the deed in 
his favour, then the Kazi will have the 
decree attested by two persons, just as 
he does when a purchaser refuses to 
deliver the house, and if necessary on 
application to him, as he does in all 
litigations with respect to all decree- 
holders, the Kazi will give to the 
pre-emptor a sijl, order, confirming pre- 
emption. This is according to the 
Mabsui. It is stated in the Yatimat, 
that ‘A-li Ibn Ahmad was consulted in 
case where a certain land was owned by 
some co-sharers, some of whom were 
absent, while others were present, and 
those who were present pre-empted the 
shares of those who were absent, here 
the point was whether Shaft H-Jdr could 
pre-empt in the absence of the co-sharers. 
The answer was ‘Yes,’ but when the 
absent co-sharcrs will appear, they will 
be entitled to take back the property 
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from the Shaft 4-Jdr. This is according 
to the Tatar Khdniyya. If two persons 
made a gift of a house with a condition of 
return for 1000 dirhams to a person, and 
eacli received an equal amount out of 
1000 from him, and they delivered 
possession of the house to the donee, 
the pre-eraptor will retain his right of 
pre-emption, because the house was in 
joint ownership, and was not a divided 
one, and 1000 dtrliams also cannot be said 
to be twm different sale considerations, 
because what each gave was his share of 
the whole. If 1000 are not deemed divisible, 
then according to Imam Abu Hanifa, the 
transaction wouldbeunlaAvful, because w'hat 
is incapable of division cannot' be subject 
of exchange and Hiba, and here 1000 
dirhams are obviously capable of 
division. This is according to the 
3fabsyi. 
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JAMES WARD’S ANALYSIS OF EXPERIENCE 


BT 

A. 0. MT7KEEJI, 

Reader tn Plnloso-phy. 

We have endeavoured, on another occasion, {mde Alla- 
habad University Studies, Vol. VI, Arts Section) 
to clear up some of the misapprehensions which still exist 
about Kant’s theory of knowledge The essence of that 
theory, as we tried to establish then, is briefly this 
that thought as the principle of systematization necessarily 
enters into ail knowledge, and this irrespective of the 
objects known. Whether the universe be in reality a 
“ block universe,” or a never-ending process of becoming, 
whether it be the creative march of event-particles or the 
continuous emergence of new qualities out of a space-time 
matrix, whether lastly it be only a stage for the mad dance 
of electrons or an unforeseeable spontaneous outburst of 
the 41an vital, the mere fact that we are committed to give 
an intelligible description of the universe implies that 
thought constitutes its very essence and that there is no 
dualism between thought and reality. This of course does 
not mean that thought and reality are identical or that 
reality is only thought materialized. On the contrary, it 
has all along been our endeavour to distinguish between 
Keality and Thought, and if we say that there is no 
dualism between them all that we mean is that the 
existential reality must necessarily express itself through 
thought or that the universe is spread out on a rational 
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plan. This, we claim, was the upshot of Kant’s theory 
of knowledge, though it is none of our purpose to justify 
that Kant was always consistent with this inevitable 
conclusion of his analysis of the knowledge situation. 

It may now be easy, in the light of these considera- 
tions, to adjudge the merits of Maimon’s criticism of 
Kant’s reply to Hume, which, as we have remarked above, 
has more than a historical importance Maimon’s failure 
to appreciate the reply, which has been widely shared by 
contemporary thinkers, is due to the fatal assumption that 
Kant undertook the laborious investigation into the possi- 
bility of knowledge from the standpoint of psychology to 
show that Hume’s derivation of the causal concept was 
essentially invalid and imperfect So far as the psycho- 
logical question is concerned, the real reply to Hume, we 
believe, has been given not by Kant but by the critics of 
presentationism and associationism. But the nature of 
the transcendental deduction will ever remain a closed 
chapter to us if we continue to regard it as a chapter in 
psycholog}^ How we have, as a matter of history, come 
to the consciousness of the causal concept, as Kant warns 
his readers in the beginning of the famous deduction, is 
not to vindicate our right to the use of that concept in inter- 
preting an object. Similarly when Maimon points out 
that the forms of knowledge can be discovered only by way 
of experience and from this argues that experience can 
guarantee neither the completeness nor the necessity of 
the categories, it may be respectfully retorted that Kant 
knew as much as his critic that “ the analysis of the 
experiences in which they are met with is not deduction 
but only an illustration of them, because from experience 
they could never derive the attribute of necessity The 


' Knnt’fi Critique of Pure Peapon, 2nd editint, 
Moiklcjohn, p. 78. 


translated by 
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question, here is not one of empirical derivation. It is 
true that in presenting his arguments Kant does make use 
of expressions which have only a psychological import. 
But whatever justification there might be for Maimon to 
read into Kant’s deduction a purely psychological meaning, 
there is no valid excuse for contemporary thinlcers to ignore 
the value of Caird’s remark that Kant’s deduction is a 
process of argument which reconstitutes its own premises, 
and that Kant himself often refers to it “ though perhaps 
he does not keep it so steadily before him as might be 
desired.”^ 

Logic and Psychology. 

If we then do not confuse the empirical with the 
transcendental deduction, it is necessary to avoid the 
mistake of the “ celebrated Locke ” and David Hume, and 
to realize clearly that the categories are, as Kant is never 
tired of insisting, “ conceptions of an object in general” 
His reply to Hume does not consist in a mere criticism of 
Hume’s psychology, but it consists essentially in showing 
that no psychological account of experience can lay claim 
to intelligibility which does not presuppose the necessity 
and universal validity of the categories, particularly of 
the categories of unity and causality. Even Hume, while 
ostensibly engaged in showing the derivation of the causal 
concept, had to present that derivation in terms of 
causality, and expected his readers to believe that the 
invariable perception generates in us habits and expecta- 
tions What is this notion of generation if it is not one of 
causation ? It may be similarly shown that aU the 
categories which Hume seeks to derive from a type of 
experience in which they are not are already implicitly 
present there, and that Hume’s apparent success is mainly 


® The Critical Philosophy, I, p. 475. 
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due to the use of expressions whicii conceal from the reader 
the hystevon ‘proteron. It is unnecessary to justify our 
conclusion in detail after the masterly criticism with which 
Green introduces Hume’s readers into the Treatise of 
Human Nature. But in view of the current misinterpreta- 
tions of Kant s theory of knowledge, it may be useful to 
remember that it was never Kant’s contention that the 
categories are clearly recognized at aU the levels of 


experience and by all of us at every moment of our life. 
On the contrary, it is only in moments of reflexion that 
they are realized to be present in our experience. Kant’s 
principles of the pure understanding, as Caird sees it with 
bis critical acumen, are not present - to the ordinary 
empirical consciousness, any more than the principles of 
ammar aie present to everyone who can give expression 
whioh ^ language The kind of consciousness to 

anri present in their abstract form, 

scientifiJ deliberately used as guides in the 

phenomena, is a resnlfc of 


been has 

Deen developed m contemporary thoue-ht a-nA fu 

ramifications of Hume’s theory of Imowle'dae as we 

eontended on another occasion* Z ^ 

oversight which prevents oontemporai^ tSn^ers T”' 

reaiizmg the exact nature of the ^ra!, ? 

Hume to Kant. The essence of this tef ^ 

are rightly told by Green, consists 

;■ the philosophy based on the abstaotm 

in regard to morals no less than to ^ T *®®'iiig, 
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speculation could only be an effort to refht, ” 

— ^i^-inink the process 
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of nature and human action from its true beginning m 
thought."^ Green therefore reconuneiids the study of Kant 
and Hegel to every student of philosophy who will care to 
take the “ step forward in speculation ” and to leave 
behind the pre-Kantian " anachronistic systems.*’ Our 
age, however, heedless of the warning, and perhaps 
inspired bj* the ideal of an infinite progress, is restlessly 
seeking to take another forward step beyond the philosophy 
based on thought which is generally condemned as barren 
intellectualism. Thus the intuitionist and the voluntarist, 
the romanticist and the pragmatist, in spite of theii' 
internal differences, have presented a united front against 
the intellectualist If, however, Kant’s reply to Hume be 
correct — and it is our firm belief that it is correct and final 
— then eveiy theory of laiowledge which begins with an 
initial repudiation of the competence of thought must 
represent a retrograde step in speculation. In analysing 
experience from different standpoints and thus bringing 
together the logical implicates of experience, Kant, we 
are strongly of opinion, laid down once for all the general 
scheme of every intelligible discourse The scheme has no 
doubt been developed by his followers on lines that were 
not clearly realized by Kant himself. But the general 
outline remains the same, and all subsequent developments 
have been of the nature of filling up details. A philo- 
sopher can surely claim the right to think in a different 
way from another; but this claim for intellectual freedom 
cannot exempt him from restrictions which thought puts 
upon itself. These restrictions enter into the very essence 
of thought, and so every intelligible assertion must fall 
within the scheme. 

These intellectual restrictions in the form of categories 
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we have tried to work out from the implications of a 
judgment that claims to be true. It is unnecessary to 
supplement these general conclusions with a detailed 
criticism of the anti-inteUectual theories of knowledge, as 
the work has been already done admirably by a number of 
thinkers of repute. Prof Aliotta, for instance, concludes 
his masterly survey of contemporary philosophy with the 
remark that “ if the true reality of things be complete in 
itself and perfect outside consciousness, the addition of 
consciousness and its subjective forms could only change 
and falsify it.” But this is not true, because it is hopeless, 
it is rightly urged, “ to endeavour to conceive of a quid 
anterior to thought and giving birth thereto, since such a 
quid, if regarded as real, in any sense, is already invested 
with the forms of thought, and is, so to speak, a fragment 
of thought projected into the past.”® Though, however, 
an exhaustive survey of the anti-intellectual theories is no 
more a desideratum, yet, it may be useful to emphasize the 
kernel of truth which has been well-nigh overshadowed by 
the modern zeal for new systems, and thus remove some 
of the misinterpretations of the function of thought that 
are largely responsible for the general distrust of reason. 
And for this, we must return once more to James 
Ward’s analysis of experience, for, he was one of 
those great minds in whom the philosophical sciences of 
the end of the last century made a lasting impression but 
were not able to clog their speculative insight. And if it 
can be shown that Ward, despite his re3ection of atomism 
and presentationism, could not entirely free himself from 
the glamour of empiricism which led him into difficulties 
peculiar to presentationism. that circumstance bv itself 
may be taken as a strong ground for the presumptiL that 

Br 1>. 424. 
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the greatest thinker is bound to fall into confusions when 
he tries to trace knowledge to something beyond thought 
and self-consciousness. 

James Ward’s theory of experience, though not 
entirely original, has the unique merit of presenting the 
facts with that freshness of outlook and wealth of details 
which can come only from an intimate acquaintance with 
the difierent departments of Icnowledge combined with 
acuteness of thought, and desire for thoroughness. As an 
accomplished scholar, he never fails to inspire confidence 
even when his reader finds it difficult to follow him. 
Moreover, his analysis touches upon a number of very 
important problems which are still in the forefront of 
philosophical discussions of the djiy, and thns affords the 
reader an opportunity to concentrate on the main currents 
of contemporarjf thought without the trouble of an actual 
wading through the multifarious currents. We select here 
for consideration his contribution to the theory of know- 
ledge and even with regard to this we shall restrict ourselves 
to some of the most outstanding features of that theory, 
particularly to those which offer a strong contrast with 
what is generall}’^ known as the idealistic analysis of 
experience The importance of such an undertaking can 
hardly be exaggerated. For, despite the strong tincture 
of idealism with which Ward’s position in general is 
imbued, there are very significant differences between his 
analysis and that of the idealists, and so one of them must 
ultimately be abandoned as false. 

Experience, for Ward, is a term which includes ” all 
that we know and feel and do, all our facts and theories, 
all our emotions and idealst and ends The most 
persistent feature of experience in this sense is its duality 
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as distinct from the dualism of matter and mind. The 
duality of subject and object characterizes experience at 
all the different stages through wTiich it passes, and the 
most important point in the development of experience is 
reached with the dawn of self-consciousness. Epistemo- 
logists, according to Ward, have been almost always guilty 
of ignoring what psychological analysis has proved beyond 
the shadow of a doubt, namely, that there are “ successive 
stages in the advance from the one level of experience or 
knowledge to the other Much confusion has arisen 
from not recognizing that “ both reflexion and reasoning 


are the result of social intercourse, the gradual develop- 
ment of which has produced this gulf between man and 
brute. Once it is assumed that “ each man by himself 
IS rational instead of recognizing that humanity has 
achieved rationality,” the result is a fatal confusion of 
psjchologj with epistemology. “ Our human perception, or 
intuition of things as expressed in language,” it is urged 
m another connection, “ is, of course, for us the nearest, 
6 ig est and the clearest.” But, unfortunately, 
epistemology has not merely started from the human 
leve as it must : but it has tended to assume that this 
inteUectual level is where knowledge itself begins. One 
of the fatal consequences of this confusion is to be found 
m the extremely loose way in which the terms ‘ subjective ’ 
^d ob3ective ’ are used in epistemological treatises 
What IS epistemologically subjective is erroneouslv 
ed as psychologically sub3ective as well, and that whf L 
psychologically objective is also supposed to 1 ^ 

logically objective. And thus arisfali thl 
dualism and external perception. difficulties of 
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Psychology may avoid these confusions, Ward thinks, 
by clearly distinguishing between individual experience 
and universal experience. From its individualistic stand- 
point, it can show how experience at aU the different levels 
of its development involves a relation between a knowing, 
feeling and active subject on the one hand, and an object 
on the other; and how universal experience “ has grown 
out of, depends upon,’‘and is really but an extension of, our 
primary, individual, concrete experience. This distinc- 
tion between the concrete experience of a given individual 
and that experience which is the result of inter-subjective 
intercourse “ systematized and formulated by means of 
abstract conceptions ” is at the root of the dualism of 
commonsense and science But dualism can effectively be 
refuted by showing that conceptual experience is preceded 
by a type of experience in which conceptions do not figure 
at all,^’- and that the trans-sub jective object, far from being 
j independent of the subjects that Icnow it, is " rather what 
is common to ” the objects of the separate individual 
knowers. 

It is not necessary for our present purpose to reproduce 
j all the arguments by which Ward seeks to establish his 
position outlined above, nor need we question the validity 
of his description of the different stages through which 
individual experience develops into something like an 
over-individual experience The criticisms his theory has 
evoked in its psychological aspects — that is, as a true 
description of the development of individual experience as 
it is for the experiencing individual — are well known 
But there are some very important epistemological issues 
involved in Ward’s theory of experience, and if his 
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contentions be true, then it is tune that we should revise 
our attitude to certain conclusions which have so far been 
accepted as indubitable verities in the field of epistemology. 
To these then we turn. And we can conveniently begin 
with the consideration of the individualistic standpoint 
which is thought to be the peculiar standpoint of 
psychology 


The Individualistic Standpoint leads to a Dilemma. 

Of all the facts with which he deals,” it has been 
urged by Ward, ‘ ‘ the psychologist may truly say that 
their esse is 'percijn, in so far as such facts are facts of 
presentation, are ideas in Locke’s sense, or objects which 
imply a subject. Psychology, then, never transcends 
the limits of the individual Hence Psychology may 
quite adequately be defined as the science of individual 
experience But though in this sense, ‘ the whole choir of 
heaven and furniture of earth ’ may belong to psychology, 
yet psychology cannot ignore the difference between “ the 
standpoint of a given experience and the standpoint of 

Its exposition, ^ 

not interpret the conduct of children as if they were 
already grown-up ’ persons That is, the psychologist’s 
^ systematic account of experience as 
it grows from one stage to another in the life-history of an 

his own standpoint with 
that of the experient who actually oivns the experience 
which passes through different stages of rio f “ 
Now the first question that 3>at„ralinu;i3ts ITA 
IS : how ,s rt possihle for the psycholo=.is?°,7 a ! 
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develo^ied mind in order to give a faithful representation 
of the world as it is presented to it? This question, it 
may be seen, is not trivial, and Ward has to raise it and 
offer an explanation. " The infant.” he says, “ who is 
delighted by a bright colour does not of course conceive 
j himself as face to face with an object, but neither does 
I he eonceive the colour as a .subjective affection.” And the 
[ reason evidently is that conception or. as Ward elsewhere 
I says, experience in which concepts figure is preceded by 
experience in which they do not Yet. in dealing with the 
[ infant’s e.xperience the jisychologist “ is bound to describe 
j his state of mind truthfully,” and this according to Ward 
can be very well done without “ abandoning terms which 

I o 

have no counterpart in his consciousness.” because “ these 
terms are only used to depict that consciousness to us.” 
This explanation, however, does not seem to remove the 
difficulty. Tf the psychologist has to give a faithful 
description of the child’s mind when it is face to face with 
the bright colour, he must not introduce into his descrip- 
tion such terms as have a meaning ovly for those who 
have reached a higher stage of development Because, in 
j that case, the description is not of the child’s mind what- 
ever else it might be. The psychologist therefore seems 
to be between the horns of a dilemma. He must either 
stick to his own standpoint or abandon it. In the former 
case, he commits the ‘ psychologist’s fallacy ’ ; while in 
the other case, he may be faithful to the facts but he does 
It at the expense of intelligibility. 

Unintelligibility of Experience Prior to Self-Consciousness. 

Ward appears very often to prefer the latter alter- 
native and insists on the essential unintelligibility of the 
lower forms of experience Thus to take one clear instance, 
the lizard’s immediate experience of sunshine and warm 
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stone occurring together, it is said, does not strictly admit 
of statement; yet, universal experience is “ only an 
elaboration, though a most important elaboration,” of the 
perceptual experience of the lizard^ This impossibility 
of stating clearly the lizard’s experience as it is for the 
lizard, it may be replied, is due to the absence of those 


distinctions in perceptual experience which exist only at 
a higher stage. But this admission, taken strictly, is not 
compatible with Ward’s conception of development, as an 
epigenesis We shall illustrate our point by reference 
to an interpretation of Ward’s position given by Prof. 
Dawes Hicks in another connection In explaining Ward’s 
theory of the pure ego, and defending Ward’s position 
against the suspicion that he was reviving the spiritualistic 
theory of a soul-substance. Prof. Dawes Hicks says that 
w erever we have a state or mode of consciousness, there 
we have what may otherwise be called, using Lotte's 
terminology, a mode of ■ being for self,’ a mode of self- 
expression on the part of a subject that in and through 
uch act IS m some measure and to some degree aware of, 
or experieucmg, itself. The awareness in question may 
be confused and indefinite to any extent, it may be no Tore 
hra the first dim obscure stirrings of feeline ■ but tbo 
pomt is it is always there, and wL it no £ ^adua 
development of self-consciousness would be inexpL^bl^^ 
This interpretation, we believe, mav fairlv bp L 
criticism of Ward's own positbn. ^faL . * 

that Ward is most anxious to defend it 1 1 
consciousness is the latest stage in ihe 1 
experience, and that this development of 

On the other hand, Prof. Dawes fficks seelcs toTead" t ’ 
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Ward’s theory a conception of development which 
essentially consists in a process from the implicit to the 
explicit, from the potential to the actual. But to say that 
what is logically implicated is unconsciously involved in 
the former stage is, according to Ward, “ bad psychology 
and assumes a scientifically unwarranted and unworkable 
use of the notion of potentiality,”^^ and so development 
must lead to the emergence of new factors that did not 
exist in the prior stage 

Can there be a History of Self-Consciousness? 

The point we have raised is too important to be ignored 
completely or treated lightly. Once it is made clear that 
it is only from the standpoint of the psychologist that the 
individual experience is intelligible, the hard and fast line 
by which Ward seeks to distinguish sense-knowledge and 
thought-knowledge, or experience in which concepts figure 
and that in which they do not, disappears; and we are 
landed in some such theory as that which Green, for 
example, expounded when he said that “ a natural history 
of self-consciousness, and of the conceptions by which it 
makes the world its own, is impossible 

It is however well known that Ward’s account of 
the relation of the trans-subjective stage to the 
previous stage of individual experience has been 
thought to be unsatisfactory even by such a sympathetic 
critic as Mr. G. P. Stout. “ If thought first arises,” it 
is said, ‘ ‘ after previous stages which can be accounted for 
without it, it emerges as a radically new faculty . there is 
a breach of continuity But if we examine critically 
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Ward’s treatment of the development of the individual 
percipient prior to the beginning of the trans-sub] ective 
stage, we find that it already involves in manifold ways 
thought as well as sense.”^ Now, we do not desire to 
consider the purely psychological question here. Whether, 
as a matter of historical fact, a given individual below 
the trans-subjective level has m its experience, in however 
crude a form, both sense and thought, it is for the psycho- 
logist to ascertain. Nor do we propose to consider the 
value of the psychological question for epistemology. But 
supposing that there is an experience which forms the 
sub3ect-matter of investigation, then the question we raise 
is whether it is possible for the psychologist to give up 
his own standpoint, even when the experiencing subject 
whose experience he investigates stands at a lower level 
of development Let us clear up the problem by means of 
an example A psychologist, gay, is required to give 
faithful description of a flower as it is for an experient 
below the trans-subjective stage. The psychologist being 
already at the trans-subjective level, knows the flower to 
be a unitary existence as distinct from other similarly 
existing things of the world with some of which it is related 
spatially, temporally and causally And his knowledge 
of the flower is more or less adequate accordingly as he is 
a physiologist or a botanist On the other hand, the 
experient whose experience he describes knows nothing of 
all these relations through which the psychologist Imows 
it. Being at the sub-reflective level the psychological 
subject cannot evidently have that type of ImowledcTe of 
the flower which implies identification and differentiation 
causal connection and spatio-temporal relations The 
question then is if it is possible for the psychologist to 
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describe the flower as it is for the psychological individual. 
To do so, the psychologist must be able to strip the flower 
of all those relations through \Yliich he knows it, and thus 
reduce it to something which is. in the Kantian phrase, 
as good as nothing for him. But if he is not to commit 
the “ psychologist's fallacy ” he must describe the flower 
without introducing into his description any of the rela- 
tions through which alone he knows it. 

I In the light of these considerations, we can easily 
[ realize the appalling rcsponsiliility that is thrown on the 
I shoulder of the psychologist, ^\hen he is constantly warned 
j against the psychologist's fallacy, and yet asked to do the 
j miracle of describing individual experience from the stand- 
point of the experiencing individual. Ward, as we have 
seen above, avoids this perplexity, nay, evident absurdity, 
by saying that when in a psychological description the 
term sensation, for instance, is used it is simply meant to 
describe io its the individual’s state of mind. But a 
disciple of Kant might similarly urge that the category of 
causality, though not a]iplicablc to the ‘ thing-in-itself,’ 
j IS used in order to describe it to us. But any one would 
j hardly accept the reality of the thing-in-itself on the 
j p’ound on which Ward asks his reader to believe in a pre- 
J intellectual or anoetic stage of mental development Let 
j ug then turn to the description which Ward as a psycho- 
logist offers of individual experience below the trans- 
subjective level. 

“ Psychologists, it is said, have usually represented 
mental advance as consisting fundamentally in the combi- 
nation and recombination of various elementary units, the 
so-called sensations and primitive movements : in other 
Words, as consisting in a species of ‘ mental chemistry ’ 

If needful, we might find in biology far better analogies 
to the progressive differentiation of experience than in the 
F. 45 
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physical upbuilding of molecules Even in higher minds, 
a presentation is still part of a larger whole, and “ worldng 
backwards from this, as we find it now, we are led alike 
by particular facts and general considerations to the 
conception of a totum oijectivum or objective continuum 
which is gradually differentiated.” In many places, 
however, in our account of this process of differentiation, 
it IS further said, the “ only evidence apparently to which 
we can safely appeal in this enquiry is that furnished by 
biology. And the reason apparently is that the processes 
in many cases “ have now proceeded so far that at the 
level of human consciousness we find it hard to form any 
tolerably clear conception ”22 of the lower forms of 
experience. But in spite of these difficulties, it is believed 
that we can conceive individual experience which involves 
the duality of subject and object : the subject confronted 
with a partially differentiated sensori-motor continuum 
But here we are on the other horn of the dilemma, and the 
problem is; how can we describe such an experience from 
le standpoint of the experiencing individual ? From the 
s andpoint of the psychologist who stands at the intelleo- 
ual level it is of course possible, on the analogy of 
development to conceive, though under difficity, 
vhat the psychological individual might be But tint 
does not explain tvbat its experience Is xtsd? The 
experient, for example, cannot the obiective 

contmnmn as such, because that ™uld involve cl It 

f.mdamental relations whieh, according " WmV^e 

much later attainments. ^ Waid, aie 

The only plausible answer to the questinn 7 

raised is perhaps to be found in the Tf 
^ in the distinction, which 
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I Ward insists on in difierent contexts, between sense- 
Imowledge and thought-knowledge Thus, for instance, in 
opposition to Green’s dictum that a consistent sensation- 
alism must he speechless. Ward urges that “ though sense 
is speechless, it is not ‘ senseless ’ That is, if we 
understand Ward aright, epistemologists have been led to 
denj'' the non-intellectual type of knowledge on account of 
their pre-occupation with man at the intellectual level 
But though it is true that “ our human perception, or 
intuition of things as expressed in language is, of course, 
for us the nearest, the highest and the clearest ” yet, it is 
not equally true that knowledge begins only at the 
intellectual level. In this respect, “ formal logic and 
I sensationalist psychology have been but blind leaders of 
the blind Language, which has enabled thought to advance 
to the level at which reflexion about thought can begin, 
is now an obstacle in the way of a thorough analysis of 
it But anoetic consciousness, whether or no it actually 
exists, “ is a conceivable limit, and has the theoretical 
usefulness of limiting conceptions generally Considered 
in this light, the experient at the sub-intellectual level has, 
it will be maintained, sense-lmowledge of the sensori- 
motor continuum, and though it cannot translate its 
Imowledge into the thought-form, yet that does not detract 
from the concreteness and immediacy of its non-intellec- 
tual knowledge Tar from being ‘ nothing,’ individual 
experience is the primary, concrete experience, and even 
when the intellectual level has been attained it is this 
concrete experience which provides the necessary content, 
the fundamenta, for the relating activity of the intellect. 
Taken by itself, this content does not give rational 

Mind, XXVIII, p. 259. 
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knowledge, and cannot explain rational experience But 
“ without this content the universal and necessary factors 
that enter into rational experience “ lapse into empty 
form, become as incapable of yielding experience as empty 
dies of minting coin 

The answer outlined above, though not explicitly 
formulated by Wiard, is strongly suggested by the uncom- 
promising rigour with which he pursues the distinction 
between sense-knowledge and rational knowledge. We do 
not intend to repeat here the contentions we elaborated 
elsewhere about the distinction in question; but assuming 
the essential validity of the distinction in our experience, 
we ask whether on the basis of a distinction in self- 
conscious experience, it is possible to describe the experience 
of an individual below the level of self-consciousness — -an 
individual that is ex hyfothesi precluded from any 
Icnowledge that implies the power to distinguish Such 
an individual, restricted to the enjoyment of its immediate 
experience, would Imow nothing of the distinctions that 
we make between subject and object, cognition and conation, 
thought and feeling Its experience for itself would be, 
to borrow Ward’s phrase, a matter of being rather than 
of Imowing And if such beings exist at all, in what sense 
can we describe its experience as involving the duality of 
subject and object which has been accepted as the universal 
feature of experience ’ It is of course not denied that an 
individual may feel without knowing that it feels , there is 
the whole difference here between consciousness and self- 
consciousness. Similarly, it is not denied that the subject- 
object relation may be involved in an experience though 
the experient knows nothing of that relation; but then 
m describing such an experience the psychologist is not 
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[describing it as it is for the experient, and thus committing 
the fallacy against which he is repeatedly asked to guard 
I himself. 

I 

I 

I 

j Epigenesis of Self-Consciousness is Virtually Denied by V/aid. 

I The essential con-ectness of our contentions is implied 
[ in the explanation wliicli Prof, Stout offers of the psycho- 
logist’s fallacy. Though the psychologist is required “ to 
Igive a coherent and truthful account of ‘ the development 
j of individual experience as it is for the experiencing 
I individual,' ” yet, it is admitted, “ there is an essential 
I diitercnce between this experience it-sclf and what the 
psychologist Icnows and seeks to Icnow about it His stand- 
point and outlook cannot be identical with those of the 
individual he is studying. Otherwise, in order to study 
a baby’s mind he must himself l>ecome a baby and so cease 
to be a psychologist. No data, conceptions, distinctions, 
hypotheses are illegitimate in psychology, if and so far as 
they help relevantly to answer properly psychological 
questions.”^’’ Similarly, Ward seems to suggest, in some 
places of his jisychological account of experience, that the 
psychologist may give a truthful account of immediate 
I experience even when he describes it only from his own 
j standpoint. Thus, for instance, he admits a plurality of 
j properties in a sensation Avhile denying its complexity, on 
I the ground that the psychologist can reflectively make an 
I analysis and find out a plurality of constituents in an 
! experience though .such an analysis is not possible for the 
I subject of immediate experience. To deny this, it is said, 
j is to overlook the difference between a psychological and a 
j psychical analysis ® But it is not at all clear in what 
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sense this psychological analysis is then an analysis of 
experience as it is for the experiencing individual. Does 
it not clearly show that it is necessary for the psychologist 
often to view the experience he is investigating, not from 
the standpoint of the experiencing individual but from that 


of his own ^ Is it not then mere sophistry, however cleverly 
concealed by terminological distinctions, to deny that 
psychology studies individual experience not necessarily 
from within but ah extra ? The fact is that our Icnowledge 
of a thing or event cannot be adequate except in terms 
of self-conscious experience, and when therefore that event 
or thing IS ex hypothesi of a nature different from what 
can be realized in self-consciousness, there can be no 
mowledge. The conditions of Icnowledge being absent, 
that thing remains inaccessible and inscrutable. And the 
reason is that the conditions of self-consciousness are 
leally the conditions of Icnowledge 

fin. summarize this portion of our conten- 

ons as follows The psychologist’s fallacy, as explained 

t P^y^liologists, far from being a defect to 

sirih Tnf r descriptions, enters neces- 

' } o all intelligible descriptions of facts In 

describing and explaining mental events, in tracing- the 
development of experience from one stop, to althfr or 
in analysing a complex psychosis into its constituent 
elements, the psychologist can as little lay aside his infill 
tual mechanism as a mason can put 
ing an edifice And the demand tW 
should guard himself against tli^ p-sycholo.,st’s 
describe individual experience from thp a ^ 
experiencing individual is as impos ^ 
demand that he should describe the 
Of the unthinhable ThilTf tut Itrno ^ 
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the contrary, the genetic method, we believe, has been of 
immense value in psychology as much as in other depart- 
ments of knowledge. Its special fitness for the study of 
mind lies in the simple fact that mind is essentiall)’' a 
process, a growth. But it is equally important to remember 
that in following the mind through the different stages of 
its development the psychologist has to reconstruct its 
process, and is therefore inevitably bound down by the 
conditions of reconstruction. No loiowledge, specially no 
knowledge of the past, is possible except through a con- 
structive activity on the part of the knower. That the past 
is not immediately given, but has to be constructed out of 
what is given, ought to be now a commonplace of philo- 
sophy. And then it follows that the psychologist in 
j tracing the growth of mind must of necessity construct or, 
say, reconstruct the past history of the mental evolution 
And from this it follows further that what defies recon- 
struction cannot be described in intelligible terms. 

Ward’s Biological Bias. 

What prevents Ward from clearly realizing this truth 
is perhaps his pre-occupation with biological concepts 
Having rightly insisted on the duality , as distinct from t e 
dualism, of experience, he has no difficulty in exposing t le 
shortcomings of mechanical and chemical categories in t e 
description of mind and mental evolution But he sti 
continues to represent the subject-object relation as 
something like the relation between the organism and i s 
environment. The subject with the capacity to feel and 
act, and armed with the single power of attention, is 
represented as confronting a sensori-motor con inuu , 
almost in the same way in which an organism is 
with Its environment. It is true that the essential distinc- 
tion between these two types of relation is some im 
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recognized, and then it is said that experience is life as it 
is for the living individual, and not like the “ interaction 
of organism and environment with which the so-called 
biologist is exclusively concerned, and where both organism 
and environment are objects for a distinct observer.”^® And 
then it is rightly urged that in respect of the subject-ob3ect 
relation, as the absolutely ultimate relation within 
experience “ we can either say that it is inexplicable, or 
that it needs no explanation, or we may entertain the 
notion of an Absolute, in whom the unity of experience 
outlasts the duality.”^® These alternative courses, how- 
ever, are not followed by Ward. They are, according to 
him, preferable courses in comparison with that which 
brings the subject-object relation under the category of 
cause and effect Experience, Ward seems to think, 
vouchsafes only interaction, and not causal relation between 
subject and object “ Given a subject, or centre of 
experience, and such an ob3ective complement, then the 
most salient feature is their interaction, the feelings that 
objective changes induce in the sub3ect, and the actions 
to which such feeling leads.”^^ Now, interaction is 
essentially a biological category, and it is difficult to see 
how, in spite of its superiority to the category of cause 
and effect, it can effectively disarm the force of the criticism 
which Ward has brought to bear upon the cause-effect 
category as representing the subject-object relation. If 
the subject-object relation is presupposed by and there- 
fore not explicable in terms of cause and effect, is it any 
the more explicable under the category of interaction? 
Does not the latter category presuppose as much the 
.subject-object relation as the former ? 


Nahirnlism and Agnosticism, II t> 111 
p. m. 

11 ) 1 ( 1 ., p. 125. 
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The fact seems to be that Wiard has not done sufficient 
justice to his insight that the subject-object relation is 
ultimate. Being under the fascinating influence of a new 
fruitful discovery, he was naturally blind to its limita- 
tions, and so fondly clung to the biological category of 
interaction in explaining not only what was imperfectly 
explained by the mechanical and the chemical categories, 
but in explaining even that ultimate relation which is 
presupposed by every specific relation within experience. 
While rightly discovering the absurdity of identifying the 
subject of experience with the organism “ which is but a 
special object among others, while realizing that it 
would be “ a mistake to seek to explain the individuality 
of the psychological subject by reference to the individu- 
ality of the organism, and lastly, while detecting the 
fatal ambiguity of the term mind or ego as meaning “ the 
unity or continuity of consciousness^” as well as, the 
subject to which this unity is presented,^^ Ward fails to 
work out all the implications of his position, mainly on 
account of a strong biological bias It will be interesting 
to consider certain other aspects of the doctrine to which 
he is committed by his prejudices for biological categories. 

Thought as the Pi'inciple of Concretion. 

It is one of Ward's oft-repeated assertions that 
immediate experience is concrete living and real, while 
concepts are abstract ^d ideal. Thus with regard to 
space, time, matter and force, alike he distinguishes 
between perceptual realities and abstract conceptions The 
trans-subjeetive object, according to Ward, is “ always in 
some measure general or abstract; in other words, concep- 

Naturalism and Agnosticism, II, p 127. 

Psycliological Principles, p. 36. 

Psyclio'logical Principles, p. 39, also p. 423 
P. 46 
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tual The universal and necessary factors of experience 
are due to intellectual elaborations, and “ the further this 
intellectual process extends, the more abstract the result; 
as, for instance, if we were to say not, The sun warms 
the stone, but Ethereal undulations produce molecular 
vibrations.” And then it is remarked that “ however far 
such operations extend, their results are only valid or 
obiective provided they rest ultimately on a basis of 
immediate experience ” Similarly, with regard to space 
and time, a distinction, it is held, should be drawn between 
that which is perceived and that which is conceived, or, 
again between the psychological and the epistemological 
Now, the first point that deserves consideration in this 
connection is the distinction of immediate experience 
from concepts. It clearly reminds one of the pre-Kantian 
empiricism with its reduction of thought into mere abstr- 
action, and particularly its emphasis on mere feeling. 
This theory, however, was at the basis of a philosophy 
which, according to Green, “ was with Hume played 
out.”^® But the emergence of the theory in contemporary 
thought, and the rigorous application of what has so long 
been supposed to be a false principle to different fields of 
enquiry can be accounted for only on one hypothesis 
Hume has somewhere remarked that when a controversy 
has been in the field for a considerable time without tlie 
prospect of a satisfactory solution, it may be taken as a 
proof that there is an ambiguity in the terms used by the 
disputants. And if Hume had lived in our time, he would 
easily see that the distinction between the function of 
immediate experience and that of thought in contemporary 
philosophy IS based on a particular sense in whicli the 

-■IVafu rail sin and Agnosticism, II, p. 134. 

Works, I, p. 371, 
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term ‘ concrete ’ is freely used Nobody can actually deny 
that there is something in immediate experience which 
cannot be reduced entirely to mere thought, and in this 
sense, there is a valuable element of truth in the conten- 
tion that “ if pure being is pure nothing, pure thought is 
equally empty.”^^ A feeling, for instance, that is felt 
actually at the moment is surely more concrete and living 
than the concept of feeling, and regarded in this light, 
conceptual thought is comparatively abstract But the 
term ‘ concrete ’ also means in philosophical literature that 
which is a whole, and consequently, we are said to make 
an abstraction when a part is torn out of the whole and 
then substantiated as a res co7n'pleta. Thus, for instance, 
the flower as presented to an anoetic consciousness, if such 
a consciousness exists at all, hoivever immediately appre- 
hended, is not the complete flower as it exists To know 
the flower in its existential concreteness, it must be 
determined in all those multifarious ways, and apprehend- 
ed through all those fundamental relations which intellec- 
tual elaboration or interpretation essentially implies The 
sense-presented flower, though it is as immediately grasped 
as a feeling, is yet an abstract entity; for the obvious reason 
that sense does not eoc hypothesi refer it to the conditions 
under which alone it exists as a real thing. The category 
of cause, for instance, is one of the conditions that enter 
into the existence of the flower, though it is not presented 
as such to the immediate experience In this sense, our 
conceptual knowledge, far from being abstract and untrue, 
is emphatically concrete and real; and thought is the 
principle not of abstraction but of concretion 

When in this manner we get rid of the fatal ambiguity 
lurking in the terms ‘ concrete ’ and ‘ abstract,’ it will be 


Psychological Principles, p. 293 
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easily seen that to condemn the Kantian categories as the 
‘ most abstract ’ concepts is to accept rmcritically an 
account of the categories and of thought which it has been 
almost a characteristic feature of empiricism to advocate, 
both before and after Kant The simma genera of the 
scholastic philosophers into which the Aristotelian theory 
of categories degenerated were falsely identified by John 
Stuart Mill with the categories as the ultimate presupposi- 
tions of knowledge and existence And it is regrettable that 
the false view is not entirely rejected even by such an acute 
critic of presentationism as Ward undoubtedly is Here, 
again, we are inclined to believe that the ultimate reason 
of Ward’s failure is to be found in his biological bias 
Attention, the single activity supposed to belong to the 
subject, is conceived as analogous to, though not identical 
with, the response of the organism to its environment. 
And this prevents Ward from seeing the real nature of the 
interpretating, the organizing or the synthesizing thought 
It is true that according to him, there is a sjmthesizing or 
integrating process which “ is begun at the lower or 
perceptual level of experience and continued at the higher 
or intellectual level,”® but this process ig wrongly identified 
with the activity of attention and the tendency to anthro- 
pomorphic interpretation Knowledge being the process 
through which the world exists for us, it is extremely 
misleading to view the interpretating process of thought as 
merely the process of differentiating and integrating an 
objective continuum. 

Conceptual Knowledge and Reality. 

This brings us once more to the contrast, which Ward 
is never tired of insisting on, between the standpoint of 
psychology and that of epistemology, and particularly the 


A Study oi Kant, p. 80. 
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contrast of the psychological a 'priority with the episte- 
mological a priority. It is one of his repeated warnings 
that we must not confuse the concept of space-time with 
the experience of space- time. “ That the Imowledge 
of space ” he urgesi “ is a priori in the epistemological 
sense it is no concern of the psychologist either to assert or 
to deny.”^^ Now, can we not equally say, reversing 
Ward’s remark, that the Icnowledge of space-time is not 
psychologically a priori it is no concern of the epistemo- 
logist either to assert or to deny? So far as the psycho- 
logical question is concerned Ward’s account may be true 
or, again, it may be false as shown by Stout, who is 
uncompromising in holding that “ this merely sensuous 
unity is not sufficient ” for explaining the growth of the 
Icnowledge of external world '’® But we must recognize, 
he urges, that from the outset there must be “ some 
germinal apprehension of the unity of the world,” and that 
" such categories as spatial unity, temporal unity, causal 
unity belong even to rudimentary perceptual consciousness 
as a condition of its further development ” Nor again are 
we to decide on the psychological validity of Ward’s 
explanation of space-perception in contrast with that of 
another eminent psychologist of our time who holds that 
there can be no perception of space without the constructive 
activity of mind “ to which the sense-stimulations and the 
qualities of sensory experience that immediately follow 
upon them are the provocation From these alternative 
theories of space-perception, we may, however, see clearly 
that it is futile to appeal to psychology even of the most 
modern type in order to expose the defects of Kant’s 
account of space as epistemologically a priori. 

39 PsycTiological Principles, ]j. 144. 

■‘®5ranual of Psyeliologj", 4tli edition, p 413. 

Mr. MacDonyall, Outline of Psychology, p. 245. 
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The question that is all-important from the stand- 
point of knowledge is whether space-time la not involved in 
any account of the growth of individual experience which 
passes through different levels of development, and whether 
the conceived space-time is not objectively real in contra- 
distinction from the ‘ concrete perceptual ’ space-time. 
The objective reality of time as a succession of events, for 
instance, ia presupposed by every psychologist who ventures 
to give a genetic account of experience, and then it is not in 
terras of the time as perceived but in terms of the time as 
conceived that the genetic account becomes intelligible The 
concept may be, as Ward would have us believe, “ at once 
abstract and ideal, but it is in terms of the conceptual time 
alone and not in terms of the Bergsonian duration, that the 
gradual and successive development of experience can be 
understood Are we then to reject the conceived time as 
“ the pendant of geometry^ ” Can development be under- 
stood except in terms of the “ abstract time of science in 
which we imagine the successive states of the whole 
phenomenal world to be plotted out ? In fact, however, 
Ward himself suggests that the real time is what we 
conceive it to be. and says explicitly that whatever may be 
our intuition of time, the time as we conceive it is time 
as it But if this be granted, then, epistemology, far 
from presupposing psychology, is reall3’- presupposed by 
psychologj’-; and reflection, even if it be something wliich 
comes to be at a particular stage of the development of 
individual experience, is the medium through which alone 
an ob3ective development is intelligible. In other words, 
conceptual knowledge is not abstract in the derogatory 


ol EikB. p. 305 . 

« Psychological Principles, p. 213 Italics in the original. 

^Innnnt' 1 «« construction- 

.Mamial of Psychology, 4th edition, p. 668. 
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sense of being sometliing that gives us a partial view of 
reality or a false vie\Y of real things. And it follows also 
that to talk of a correspondence between conceptual know- 
ledge and reality is to court misunderstanding, suggesting 
as it does a different type of knowledge through which 
reality exists for us, with which we are to compare our 
conceptual constructions If, on the other hand, it is 
found that even the staunchest critic of conceptual know- 
ledge has to construct in spite of himself and thus assume 
implicitly the validity of conceptual constructions, tlii.s by 
itself is a transcendental type of proof showing the 
a priori lalidity of concepts as also the futility of institut- 
ing a comparison between conceptual knowledge and reality. 

The fact is that concepts, as Kant urged long ago, 
are rules that unify laiowledge and there can be no 
knowledge without a concept “ however indefinite or 
obscure it may be.’’ And the ultimate source of the 
conceptual constructions is the subject that knows, call it 
the pure ego or the transcendental unity of apperception. 
Now, there is no doubt that Ward too admits in a sense that 
the experient subject is the source of the real categories 
of substance and cause, and that “ the world is wtelhgible 
only when it is interpreted in terms of what the experient 
subject at the trans-subjective and self-conscious level 
Icnows itself to be But then he interprets these 
categories in the anthropomorphic sense and thinks that 
all Kant meant by the transcendental conditions of loiow- 
ledge is this that the “ permanence and activity of the 
.subject itself are analogically projected,”'’^ at the trans- 
cendental level of experience. And if this be the upshot 
of Kant’s reply to Hume, then we must agree with the 
critics of Kant in the remark that Kant’s vast transcen- 

A Study of Kant, p 83. 

Ibid., p. 134. 
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dental macliinery is a signal failure Por, Hume 
would have surely retorted that “ to convince us how 
fallacious this reasoning is, we need only consider, that the 
will being here considered as a cause has no more a 
discoverable connection with its effects than any material 
cause has with its proper effect”'*’ We venture to thinlr, 
however, that Kant’s transcendental conditions of 
experience are not the anthropomorphic projections at the 
transcendental level of experience. On the contrary, they 
are the presuppositions of even the anthropomorphic 
projections. That is, Kant’s reply to Ward would be 
essentially the same as his reply to Hume All descrip- 
tions of the origin of the categories, he would say in effect, 
can be intelligible only in terms of the categories themselves, 
and consequently must be vitiated by “ a sort of generatio 
aequivoca,” and this irrespective of the modes in which 
they are supposed to have originated. Whether the 
categories are described as having originated from the 
habits of imagination or from the anthropomorphic projec- 
tion, the psychologist assumes the universal validity of tlie 
causal principle in the logical sense, in so far as he is think- 
ing of the origin of the categories as a real fact of the world 

The Logic of Agnosticism. 

There are certain other aspects of Ward’s philosophy 
in respect of which also he may truly be regarded as the 
mouth-piece of the spirit of the age, but we are not 
concerned with them in the present context We may, 
however, conclude with a warning against a possible 
misinterpretation of our criticism of Psychology. Nothing 
we have so far said is meant to decide on the merits of the 
competing theories about the psychology of Imowledge as it 

^".T. IT. Stirling’s article in Mind, 1885. 

^’’rieatise, I, iii. xiv. 
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is conceived now. Whether all-lmowing begins with 
sensory experience or with experience referred to some- 
thing beyond itself, it is for the psychologist to discover. 
Similarly, it is none of our purpose either to defend or 
to attack the widely respected opinion that, as a matter of 
history, the self-conscious level has been attained at a 
particular stage of the psychological individual’s develop- 
ment, or that “ the human mind, like the human body, is 
the outcome of a long and highly specialized evolution.”''® 
All we have attempted to show is that a psychology of 
knowledge must necessarily presuppose the validity of 
those ultimate principles which lie at the basis of thought 
and existence. That is, even if it be granted that self- 
consciousness together with the formative principles of 
knowledge come to exist at a particular stage in the 
development of individual experience, we cannot consider 
this fact as a ground for rejecting the findings of the self- 
conscious individual who necessarily interprets facts in 
accordance with the logical categories The psychologist 
himself, ifor instance, is at the self-conscious level, and 
his description of “ the successive stages in the advance 
from the one level of experience or Icnowledge to the 
other ” must be in terms of the categories in the logical 
sense, and he will surely repudiate the suggestion that the 
description is purely anthropomorphic and, as such, may 
or may not correspond to real facts If then it is admitted 
that the mdividual experiences which he describes are real 
facts in the world, and if it be further admitted that he 
cannot accept the Lockian opposition of what is real to 
what we “ make for ourselves ” then the logical categories 
must be in the individual experiences though the individual 
may not be fully conscious of them Ward admits that 
the human standpoint is the highest and the nearest to us, 


Prof. L. T. Hobhouse, Mind in Evolution, p. 369. 
E. 4r 
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but tbe question is not in fact one of temporal relation 
between one stage of development and another The 
problem rather is whether any description can be made 
intelligible except in terms of the categories, and whether 
every description should not assume the objective validity 
of the categories Further, if we agree with Ward that 
the subject of experience, though last in the order of know- 
ledge, IS yet first in the order of existence, should we not 
extend this insight to the case of the categories as well? 

A psychology that denies these plain considerations 
must be inevitably landed in the inextricable difficulties of 
naturalism and agnosticism The spectre of the Thing- 
in-ifcself being the inevitable consequence of the attempts 
to limit thought within a part of reality, it is bound to 
visit us as often as we raise a wall between thought and 
reality, irrespective of the point at whieh it is erected 
We may either limit thought within the field of appearance, 
or within the four walls of trans-subjective experience, 
the logic of tlie situation remains the same. And while 
the logic remains unchallenged, it is immaterial whether 
we are engaged in tracing the evolution of mind from 
matter or that of thought from sense If the absolute 
homogeneity of Herbert Spencer be, as Ward rightly 
remarks, equal to nothing, then his own proposal to begin 
with a mere sensori-raotor continuum cannot meet with 
a better prospect. We need not here prejudge the issue 
that divides the temporalist from the eternalist, and 
consider how far the recognition of the failure of psychology 
to trace the genesis of the logical categories should commit 
one to Green’s theory of an Eternal Intelligence, and 
whether Green’s is the only alternative to naturalism and 
aposticism. But we believe he was essentially right in 
Ins incisive remarks on the pretensions of psychology to 
oner a satisfactory theory of knowledge. 
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Dr. Belvallcar holds (1) that the Ylatharavrtti is the 
lost original of the Chinese translation of the Sahkhya 
•work by Paramartha. which he concludes from the 
comparison of the present Sanslo’ta version of the Vrtti 
with that of the French, and (2) that the Gaudapada- 
bhasya is “ merely a paltry abstract of the Matharavrtti.” 
Thus he places the Vrtti ante 500 A.D. and the Bhasya 
after 700 A.D. 

Prof. Dhruva says that the Matharavrtti is undoubted- 
ly earlier, it being referred to as an example of Nodgama 
Bhdvagruia in Anuyogadvara. The present edition of 
Anuyoga is assigned to Aryaraksita who lived in the second 
half of the first century A D. Hence the Matharavrtti will 
have to be shifted to the early part of the first century A D. 

The above arguments are not tenable on the following 
grounds ; — 

1. The Vrtti refers to a writer on the Sankhya- 
Saptati which shows that the Vrtti is not 
the earliest commentary. 

* This Paper was submitted to tbe Sixth Session of the All- 
India Oriental Conference held at Patna, in December, 1930. 
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2 Tbe Vrtti quotes verses from Visnu-purana, 

Hastamalalia-stotra of Cankaracarya, Qri 
madbhagavata aud Devibhagavata Visnu- 
purana cannot be earlier than 500 A D ; 
Hastamalaka belongs to the 8th century 
AD ; Qrlmadbhagavata cannot be earlier 
than the 10th century A.D. , and the 
Devibhagavata. is almost of the same period. 
These show that the Vrtti cannot be earlier 
than the 10th century AD at least. 

3 The Vrtti refers to the subdivisions of Laksana 

which are attributed to the Navya- 
Naiyajdkas, who must be later than the 13th 
century A.D., the date of Gangegopadhyaya, 
the founder of the Navjm School of Nyaya 

4 Besides the elaborate and extensive style of 

writing, the details of Samjoga and 
Hetvdblidsas, the specification of the views of 
the various schools of thought, and some of 
the unnecessary statements prove that the 
Vrtti must belong to some later century of 
the Christian era 

5 The omission of the 73rd ICarika from being 

commented upon 'by the later writers shows 
that the Vrtti is not earlier than the other 
commentaries 

6 The Vrtti refers to the view of a Saiikhya 

writer This view is upheld by Gaudapada 
and others Hence one can assume the 
priority of Gaudapadabhasya. 

(. Had Gaudapadabhasya been later than the 
Vrtti and an abstract of the latter, why 
.should not the Bhasya include the com- 
mentary of the 73rd Karika^ The Bhasya. 
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not only omits the 73r(i Karika which is 
found in the Vrtti, but also the 70th, 71st, 
and 72nd Karikas which have been included 
by all other later writers This shows that 
the Bhasya is most likely the earliest of the 
commentaries. 

8 The Bhasya never refers to the views of .any 

Sahkhya writer. 

9 Besides, the style of writing shows that the 

Bhasya is from the pen of a master-hand 
while the Vrtti is not so 

1'"'' The reference in Anuyoga may be of some other 
Mathara, whose work is still hidden in 
oblivion 


“ It is believed that the Matharavrtti is no other than 
the lost original of the Safikhya-karika-vrtti translated 
into the Chinese by Paramartha between AD. 557 and 
569 This Paramartha was a Brahmana of Ujjain, born 
in A D 499, and died in the year 569 AD He went over 
to China in AD 546 and translated into Chinese such 
Sanskrt works as he might have brought with him from 
India ; and as he might be presumed to have brought with 
him to China only such Sanskrt works as had already an 
established reputation in India, we may roughly regard 
500 A D as the terminus ad quen for the Vrtti.”^ 

‘ ‘ That the Vrtti is the original of the Chinese, follows 
from the close verbal correspondence that runs through 
them page after page, such occasional variation as is to be 
found in the Sanskrt original and the French translation 
of the Chinese translation of the same in the Bulletin for 


1 Bliandarkar Commemoration Vol , Dr. Belvalkar’s Paper, 
p 172. 
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1904, pp. 978—1064, being no more than what could be 
explained away as the result of such genuine differences 
in reading as exist even m the Corean and Japanese 
recensions of the Chinese text itself. An instance or two 
must, therefore, here suffice . 

The introduction of Karika, in Gaudapadabhasya, 
does not eontain the dramatic dialogue between Kapila 
and Asuri but the French on page 979 of the Bulletin 
‘ 0 Asiiri, txi tdmuses d metier la tie d’ utn mitre de 
maison' etc., is word for word translation of the original 
Hi vfi ! THU etc Similarly, the Matharavrtti 

gives, like the Chinese text, a gloss on the last three karikas 
which is absent in Gaudapada. 

“ This discovery of the lost original of the Chinese 
translation and its identification with Matharavrtti of 
Matharacarya compels us to admit the existence of two 
Gaudapadas, one the celebrated teacher of Qankaracarya, 
and the other, the author of the so-called Gaudapada- 
bhasya, which IS ‘ merely a paltry abstract of the Mathara- 
vrtti with an occasional addition here and there.’ 

“ Dates make it impossible that the Matharavrtti 
{ante 500 A.D.) be an enlargement of the Gaudapadabhasya 
(posi 700 AD) and the close correspondence of the two 
precludes the possibility of their being independent 
works Further on. Dr Belvalkar says, “ that the author 
of this abstract was a Gaudapada, who, albeit later than 
the famous Gaudapada, must nevertheless have lived 
before the 11th century follow from Alberuni’s reference 
(India, Vol. I, p. 132, Trubner Series) to a philosophical 
work composed by ‘ Gauda, the anchorite ’ and from 


^Ihid., footnote, p 174. 
* Ibid., p. 174. 

Ibid., p. 174, fn. 2. 



gaUdapadabhasya and matharavrtti 376 

Malladhari Ilaja 9 ekliara-Suri’s mention in his Saddar- 
9anasamuccaya of a Sahkhya writer, Gaudapada, as 
distinct from Mathara 

This is all what Dr. Belvalkar, who discovered the 
MSS of the Vrtti for the first time and can claim the first- 
hand loiowledge of the work and its author, has said about 
the Vrtti and its author Matharacarya, and the Bhasya 
and its author, Gaudapada 

Professor A B Dhruva, in one of his papers,'' makes 
a side reference to this Vrtti and its author He wants 
to place the Vrtti m the second half of the second, or first 
half of the third century A.D. He would rather like to 
shift this date to the early part of the first century A.D. 
The basis for this conclusion is a passage of the 
Anuyogadvara which refers to Mathara This passage 
runs thusF : — 

^ 5rmT«nif r 

qiiRnf I 

This is all that Prof. A B Dhruva has to say Sum- 
ming up the arguments of Dr Belvalkar we find (1) that 
according to him the date of the Vrtti is ante 500 AD. 
and the ground that he has adduced for this conclusion is 
that the Matharavrtti is the lost original of the Chinese 
translation by Paramartha, which Dr. Belvalkar has come 
to know through the comparison of the present Sanskrta 
version with the French translation of the Chinese transla- 
tion; and (2) that the Gaudapadabhasya is “ merely a 
paltry abstract of the Matharavrtti with an occasional 
addition here and there.” 

s Ihid., pp. 1Y4-176. 

6 Proceedings and Transactions of the Piist Oriental 
Conference, Poona, p. 275. 

^ Ibtd., p. 270. 

P. 48 



376 


THE ALLAHABAD UNIVERSITY STUDIES 

As there are two parts in the above arguments, the 
present paper will have two sections accordingly : one for 
proving that the so-called Matharavrtti can in no way be 
placed in any of the earlier centuries of the Christian era. 
It may be placed in the 10th century, or even very late; 
and another section to show that the Gaudapadabhasya 
is an earlier work than the Matharavrtti and that the 
latter most likely utilized the Bhasya as its basis. 


Section I 

The following are the reasons which would prove the 
untenability of the views of both Dr. Belvalkar and Prof. 
Dhruva : — 

1. The Vrtti refers to the views of a'pave, kecit, 
hhavatd, etc. No doubt, these generally 
refer to some other writers either of the same 
school and on the same subject, or of some 
other school. Here in this Vrtti a'pave, for 
instance, twice® may refer to the authors of 
other school, but in one place® it actually 
refers to a writer on the Sahkhya-Saptati. 
This being so, we cannot call the Vrtti the 
earliest commentary on the subject. 

2 The Vrtti quotes a verse with full reference 
from the Visnu-purana This Pur^a is 
one of the earliest of the Puranas. “ Yet it 
is precisely this Puran,” says Dr. 
Winternitz, “ which lacks all references 
to special feasts, sacrifices and 


8 

Series Ed. 



pp. 10, 12, Chowkliaiabba 


Sanskrit 


’ mi s’lfe’TgTi p. 31. 

^ feimfeiTs^ H -ifr 'reisif i 

(fl) Mutbaravrtti, p 37; (b) Adhyaya V, Terse, 78, Bombay Ed. 
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ceremonies dedicated to Visnu, not even 
Visnu temples are mentioned, nor places 
sacred to Visnu. This already leads to an 
assumption of the great antiquity of the 
work It is no more possible to assign any 
definite date to the Visnu-purana than it is 
for any other Purana Pargiter (Anc Ind 
Trad., p 80) mav be right in thinking that 
it cannot be earlier than the 5th century A D. 
However, T do not think that it is much 
later. This being the fact, how can we 
agree either with Dr Belvalkar, who places 
this Vrtti ante 500 AD, or with Prof 
Dhruva, who holds that the Vrtti is a work 
of the 1st century A.D 1 This proves that 
the Vrtti is later than the 5th century A D 

3. While commenting upon Karika 39, the Vrtti 

says • — “ qm 

Undoubtedly, this refers to the well-loiown 
verse^^ of the Hastamalaka-stotra of 
Qankaracarya, who is generally believed to 
have lived and written in the 8th century A.D. 
How can then we say that the Vrtti, which 
quotes a line from the work of the 8th 
century AD, is a work written before 500 
AD, or in the 1st century AD? On this 
ground we cannot place the Vrtti earlier than 
the 8th century A.D. 

4. Further on, the Vrtti refers also to other 


n A Hist, of Ind. Lit by Dr. Wintemitz, Vtfl. I, pp. 844- 
845, Ed., 1937. 

12 l etc., Verse 4, 

Calcutta Ed, 
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Puranas and quotes verses from grlmad^^— 
and Devli''-bliagavatas About the date of the 
former, Dr. Winternitz holds that 
‘ ‘ Nevertheless it belongs to the later produc- 
tions of Purana literature. There are good 
grounds for assigning it to the 10th century 
A.D DevTbhagavata also cannot be much 
earlier than this There are besides enough 
influence of the Puranas on the Vrtti of some 
of the Karikas^® This places the Vrtti even 
later than the 10th century A.D 
5 The Vrtti on Karika 5 reads — “uh 

iruu!!- 

This subdivision of Laksana is attributed to 
the Navya-Naiyayikas The school of 
Navya-Nyaya was founded by GangeQO- 

(a) w <i|;rpw; ■guTT art gufHq i 

R'iiwt a a^niejU^—Matliara, p. 8. 

Bhagavata reads in tlie second line in place of 

Bhagavata, I. 8. 52. 

’sdt siq Mathara p. 69. 

While Bhagavata reads this as — 

I. 6. 35. 

fuga Hvg Ht^ fngB ?3T; i 

an Devlbhagavata, III. 8. 49-50; 

Mathara. p. 22. 

^ A. Hist, of Ind. Lit , Vol. I, pp 555-556. 

Matharavrtti, pp, 56-57. 

n By Bramana^astra we should understand that branch of 
thought ^^hlch IS based on the PiamFma Siltra of Gautama 

I. . 3. — only. Such a section of thonght 
16 no other than the Navya-Nyaya founded hy Qangepa. 
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padhyaya of the Mithila school of Nyaya. 
G-angega lived in the 13th century A.Dd’ 
Hence the term Navya-Naiyayika can be 
attributed to the Naiyayikas who lived after 
the 13th century If this be the fact, this 
single evidence places the Vrtti later than 
the 13th century 

6. That the Vrtti was written in the modern period 
of Nyaya is further corroborated by the 
following : — 

(a) The generally recognized subdivisions of 

Sarny oga are three — and 
but here in the Vrtti® we find some 
six subdivisions, such as:— 

(i) 

(ii) gni sfa'gsn^t^r^Ts, 

(iii) «mT wsgwtr^s, 

(iv) nnt 

(v) gvi 

(vi) ngr swigggg^r; i 

It is obvious that this sort of hair-splitting is due 
to the influence of Navya-Nyaya. 

(b) The old Nyaya-Vai^esika school of thought 

recognized only five kinds of Hetvabhasas 
Matharavrtti, on the other hand, informs us 
that there are 33 kinds of fallacies . 9 of 
Paksa, 14 of Hetu, and 10 of Nidar^ana or 
Drstanta Such detailed treatment of 

Nyayako^a of Jhalkikar, p. 700, 3rd Ed. Notes on 
Tarkadipika by Bodas, p 346, Bombay Sans. Series, Ed 1918 
The Princess of Wales, Saraswatibbavana Studies, Vol III, 
p. 133. 

® On Eaiika 21, 
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Hetvabhasa is not found in the old and 
mediaeval school of Nyaya-Vaigesika. The 
modern ISTyaya-Vaiqesika school only can 
claim such treatment Hence we will have 
to say that there is enough influence of the 
Navya school of Nyaya-Vaigesika upon the 
Vrtti Avhich is not possible if we place the 
Vrtti either before bOO A.D., or in the 1st 
century A D The non-orthodox school’s 
influence upon the Vrtti regarding this 
problem also cannot place the Vrtti ante 500 
A Do or even earlier. 

(r) The Vrtti refers to the views of other schools 
here and there Avith considerable specifica- 
tion, such as, ^ sfigsett; 

§c;T?ngTf^ts’:^gTiTf; etc. This sort of 
specification is not generally found in works 
written in earlier centuries Whenever the 
writers of these centuries quote others’ views, 
they generally do so saying as : 

, etc. 

{d) The elaborate and extensive style of writing, 
which is not always recognized and which 
does not fit in a philosophical work, is almost 
everyAvhere found in the Vrtti. The Vrtti 
on the very first Karika can verify the above 
statement Ho one can see any strength in 
the arguments 

^ fin* sftgfil 

ggl H etc Examples of this sort are 

not rare in the book 


P- 5. 

“ Ihxd., p. 19. 


r 
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(e) The practice of writing big comments in the 
beginning and its gradual decrease later on 
also proves that the Vrtti cannot be as old as 
the scholars have proved. 

(/) Lines like — gr ?5 t 

ggr 

ggr inmfv^'gr- 

etc , are sufficient 
proofs for placing the Vrtti in some later 
century. At least, these do not show that 
the writter of this Vrtti was a great scholar 

7. The last but not the least important point is 
this : It is a fact that originally the work 
contained 70 Karikas and accordingly became 
known as Sankhya-Saptati. Later on, some- 
how one of the Karikas was lost and only 69 
Karikas have been handed down to us. There 
are five Sanskrta commentaries available on 
the Sankhya-Saptati. Of these, the com- 
mentaries of Qankaracarya (Cahkararya 
Vacaspati-MiQra, and Narayana-Tirtha 
possess three more verses at the end, which 
do not form part of the main work; that of 
Gaudapada possesses only 69 verses, while 
that of Matharacarya has got 73 Karikas 
Now, if the Matharavrtti be the earliest 
commentary on the Sankhya-Saptati, how 


"^Ibtd, p. 23 
^ Ibid., p. 9. 

« Ibtd , p. 28. 

“ Ibid., p. 56. 

^ Introduction of Jaymanga'la by Pandita Gfoplnatha 
Kaviraja. 
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can we account for the omission of the 73rd 
verse from the text by the later writers on 
the Saptatil It is unwise to hold the view 
that the later writers were not aware of the 
existence of the Matharavrtti and according- 
ly of the 73rd Karika which it possesses. 
The reason of this omission can be either 
that the later writers were not familiar with 
the Vrtti, or that the Matharavrtti did not 
exist before these later writers The former 
alternative will not be accepted by the 
scholars and in that case, we will have to say 
that the Matharavrtti is later than other 
writers on Sahkhya-Saptati. 

Summing up the above arguments, we find that as the 
Vrtti quotes verses from the Visnu-purana and Qrimad- 
and Devl-bhagavatas, it can be said that the Vrtti must 
be later than the 10th century A.D In case, the sub- 
divisions of Laksana be really attributed to the Navya- 
Naiyayikas and if the last argument be accepted as valid, 
the Vrtti may be assigned even to a later date. But it 
cannot be earlier than the 10th century A.D. in any way. 

As for the view that the Vrtti is the lost original of 
the Chinese translation, I -would like to say that as yet 
this Vrtti has not been compared with the Chinese transla- 
tion and would it not be assuming too much to base the 
conclusion on the French translation ? Further, I add only 
what Dr. Keith has said; “ The view that the original of 
this comment exists in the recently discovered Mathara- 
vrtti is certainly wrong.”^ 


^ Hist, of Sanskrit Literature by Dr. A B HpUI, r. 
Ed. 1928. P 


488, 
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Section II 

Coming to the next point we know that Dr. Belvalkar 
has tried to prove that the commentary of Gaudapada, 
known as the Bhasya, is merely an abstract of the Vrtti 
of Miatharacarya with certain additions here and there 
But a close study of the Vrtti and the Bhasya clearly shows 
that the view of Dr. Belvalkar is not at all tenable The 
conclusion is in all probability just the opposite. The 
following are the reasons in support of the view of the 
priority of the Bhasya of Gaudapada : — 

1. The Matharavrtti once refers to the view of 
another writer on the Sahlchya-Saptati and 
says — Now a 

question may be asked: Whom does this 
a-pare refer to? I have already said above 
that this presupposes the existence of a 
writer on the Sahkhya-Saptati who must 
have lived and written on the Saptati before 
the so-called Matharacarya, the author of the 
Vrtti This view to which reference is 
made by the author of the Vrtti is found to 
have been upheld by the Bhasya, the Jaya- 
mangala, the Tattvakaumudi and the 
Candrika The date for the Tattvakaumudi 
is the 9th century and for the Candrika the 
l7th century. As regards the age of the 
Jayamahgala I can only say that it is earlier 
than the Tattvakaumudi of Vaoaspati-Migra, 
as the latter, in all probability, refers to the 
view® of Jayamahgala in it.^“ Gaudapada 
apparently appears to have lived before all 

25 Jayamangala, p. 54. 

^2 Tattvakaiimudi on Karika 51, p. 300, Balartlma’s Ed. 

E. 49 
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these three writers. Now this afare must 
have been used at least for Gaudapada, if 
not for all others. On this ground I would 
like to say that most likely this Gaudapada 
lived before the so-called Matharacarya 
whose Vrtti is before us. 

2 I like to place Gaudapadabhasya earlier than 
aU these commentaries on the ground that 
Gaudapadabhasya never refers to any author 
on Sahkhya-karika, while all others do; and 
which Gaudapada must have done when his 
views differ vitally from all others’ on several 
topics This is much more applicable to the 
case of the Vrtti. Had the Gaudapada- 
bhasya been merely an abstraet of the Vrtti, 
why should Gaudapada diSer^^ from Mathara 
without any reference to Mathara’s views ? 

3. If Gaudapadabhasya be merely an abstract of 
the Matharavrtti, how can we account for 
the omission of the commentary on the last 
four Karikas which are found in the Vrtti? 
Gaudapada is not only unaware of the 73rd 
Karika which is found only in the Vrtti but 
also of 70th, 71st, and 72nd Karikas which 
have been commented upon by all other 
writers. This shows that the Gaudapada- 
bhasya was written before all these com- 
mentaries on the Sahkhya-Saptati 
4. It is due to this very fact that we do not find 
the views of any other school except that of 
the Buddhists mentioned and refuted by 
Gaudapada while commenting upon the 9th 

interpietation can be found under KSrikus 1, 
, 9, 29, 51, 61, etc. 
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Karika, which deals with the Satkaryavada 
like all others including Matharacarya even. 

5 Besides, the expression and style of writing of 
the Gaudapadabhasya when compared with 
those of the Matharavrtti show that the 
Bhasya is the original and not the Vrtti as 
thought by others A few instances will 
make the point clear. 


Gaudapadabhasya 
(a) I 

^rrer‘ srawfe®- ii 

(h) 3rar 551?^ 

(o) um ^H5si sriril 

(d) t^srf urgtrtijjrg grm^ 


Matharavrtti 

(a) g u i 

(h) ^ =^71 md f^r iimTRf 

um silf^T mw: TTE^I 

mgmfl ^ i 

sTcfter?^:^’ 

(c) ^"krT^ 

(d) t^srf gr^qr?" qi^iq :?^^g'F9Rqfh®^ 

These are some of the innumerable instances besides 
the entire commentary on the first two Karikas which show 


32 Gauda, p, 1 ; Mathara, p. 1. 

33 Gauda, p. 17; Mathara, p. 34. 

34 Gauda, p. 14; Mathara, p. 28. 

35 Gauda, p. 26 ; Mathara, p. 50. 
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that the Bhasya is from a master-hand while the Vrtti is, 
as if, written by an unexperienced writer. 

On these grounds, I would like to place the Gaudapada- 
hhasya earlier than the Matharavrtti Truly speaking, 
even to an ordinary student of philosophy it will appear 
after the very first reading that the Gaudapadabhasya is 
the original and the Matharavrtti is based on it with 
additions and elaborations which are sometimes not at all 
necessary. 

As for the reference to Matharn in the Anuyogadvara, 
I would like to suggest that the present publication of the 
Matharavrtti on which the entire criticism is based is not 
the work of that Mathara Tt is quite possible that there 
was a Sahkhya writer named Mathara whose reference is 
found in Anuyogadvara and who might have written also 
a commentary on the Sahldiya-Saptati , but that is still 
hidden in oblivion and pei’haps lost for ever But it is 
impossible, under the circumstances, when the internal 
evidences are so clear and strong, to accept the views of 
Dr, Belvalkar and of Prof. Dhruva as regards the 
present work which is attributed to Mathara. 



A CEITICAL STUDY OF THE SAI^KHYA SYSTEM 
ON THE LINE OF THE SANKHYA-KARIKA, 
SANKHYA-SUTRA AND THEIR 
COMMENTARIES 

BY 

V. V. SOVANI, M A , 

Research Scholai , 1929-30 

The aim of the paper is to give a clear-cut exposition 
of the Sahkhya in its more developed form Such explana- 
tion is intended to reconcile the many surface irregularities, 
seeming incongruities and superficial inconsistencies, which 
usually strike the casual reader and critic. Such 
misconceptions are not the lot of the unwary and the 
uninitiated only. All have with one voice deprecated this 
or the other aspect of the system In view of its general 
misunderstanding by all and sundry a new treatment of 
the subject will not be out of place. 

A perfect thought-system should naturally grow out 
of its initial fundamental postulates, which do not require 
recurring subsequent reinforcements to account for all its 
developments. An attempt is made below to show that the 
Sankhya does satisfy these requirements and that there 
is really no justification for the clamour which is usually 
raised against it. 

There are two broad aspects of the Sahkhya which 
must be clearly distinguished in the present study; one is 
the Sahldiya before Isvarakrsna’s karika and the other is 
the Sahkhya after karika. There are undoubtedly many 
more types of the Sahldiya besides those which we shall 

387 
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have occasion to touch upon in course of the brief survey 
of the history of the Sahkhya. This review is necessary 
for a fuller insight into the meaning of the karika 
terminology and the development of the karika conceptions. 
The above divisions into pre-karika, karika and post- 
karika Sahkhya are not intended to represent water-tight 
compartments without overlappings The basis of classi- 
fication in the three groups wiQ be similarity of tenets and 
not mere chronological sequence The consensus of opinion 
is that the pre-karika Sahkhya marks an embryonic state 
and that the post-karika a state of deterioration from the 
settled form in the karika The pre-karika Sahkhya is 
vague and no complete book on the subject is extant. The 
few references we have are to be met with in unexpected, 
out-of-the-way contexts and these too are often found 
indifferently mixed up with other heterogeneous material. 
In dealing with this topic, therefore, emphasis will be laid 
only on facts that have in any way contributed to the 
shaping of the classical Sahkhya 

The Sahkhya is one of the oldest systems^ of thought 
and we find it already prominent at the threshold of 
philosophical enquiry. The pre-karika Sahldiya is the 
characteristic product of an India newly stirred to its 
depths by the impulses of creative philosophical activity. 
In this period, the gi'eat systems of Indian thought have 
their fountain-heads These springs were to remain, 
however, for long mere rills and rivulets of negligible 
magnitude, till in the period of the Upanisads we have 
them swelling into a mighty boisterous current, and this 
in its turn was to split up and settle down finally into the 


' ‘ System ’ in this context does not imply that the Sankhya 
had from the very beginning a well-plnnned scheme -aith some 
definite author to its credit, or that its tenets had taken their final 
Minpe. 
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six familiar channels of Indian philosophy which have 
watered through centuries this ancient land. The pre- 
karika Saiikhya, in the meanwhile, may be considered a 
notable legacy of the early thinkers 

The word Sahkhya first appears in the Santiparva of 
the Mahabharata; and Sahkhya and Yoga in that book 
have been referred to as ‘ sanutane dve.' Sahkh3'^a at 
times stands for knowledge onty and in that sense it has 
to be distinguished from the Saulchya, which is the name 
for a particular system, Sahkhya standing for the system 
should not be derived to mean ‘ number ’ because enumer- 
ation is not a characteristic feature of the Sahlchya 
Other Indian sj^stems far surpass it in this respect The 
natural and traditionally accepted interpretation is from 
Sahkhya — luddhi or knowledge. The term Sahkhya was 
earmarked after a time for the particular system which 
believed in liberation through true Icnowledge of the 
difference of Prakrti and Purusa. Jacobi refers to fan- 
saiikhyd and distinguishes the practice of the Sahkhyas, 
who, when explaining the significance of a conception, 
give an exhaustive enumeration of things contained, from 
that of the Vais'esikas, who give the vi§esas or distinctive 
qualities. Gunaratna^ holds that the Sahkhya derived its 
name from its first founder, Sahldia. 

The Sahkhya was ignored, it is often said, on account 
of its atheistic tendencies. This argument as it stands 
is not correct The Sahkhya was classed amongst the 
orthodox systems and therefore it always ranked higher 
than the monistic philosophy of Sahkara in which every- 
thing was reduced to non-entity except Brahman, or than 
the deistic Vaisnavaite ahd Saivaite doctrines The 


2 In Ills commentary on Saddar^anasamuccaya, p. 22, 
Bibliotheca Ed, 
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acceptance of the authority of the scripture may have been 
a device on the part of the Sahkhyas, but it was success- 
fully carried and they enjoyed all the advantages of an 
orthodox system without losing their own characteristic 
of maintaining the system purely rationalistic. To allow 
free thinking they are said to have denied the existence 
of God, which would hamper the progress of pure reason- 
ing in ignorant minds But the reason was otherwise. 
There was no place left for Him in the system, and Indian 
thinkers and Indian followers were bold enough to carry 
their conclusions to the logical ends, however horrifying 
the results may be to the popular mind, or they did not 
remain horrifying because they were logical. 

Besidesi, the Sahkhya has not openly rejected the 
authority of the Vedas It has definitely accepted the 
^rutipramana as one of the pramanas, though sruti has a 
wider sense in the Sankhya, meaning correct tradition or 
authoritative statement. The Sanldiya-Sutra has a 
penchant for referring to ^ruti for validity. But judged 
otherwise, the Saiilchya has relegated anu^ravilca methods 
in the removal of misery to a secondary place, though they 
are called 'pramsya in comparison to the Safikhya method 
which is h'eijan. Sankara and other commentators of his 
type have questioned the Sahkhya interpretation of some 
^ruti texts quoted for authenticity. 

The Sahldiya is traced back to as early a text as tlie 
Rgi^eda, the hymns (X, 221 and 129) of which give an idea 
of the creation of the world remotely resembling the series 
of Sahkhya evolution References are made also to 
Atharvaveda, X, 8 and 43, wliich mention the lotus flower 
of nine doors, covered with three strands, and to gata.patlia 
and Sahlcliayana Brahmanaa in which Atman is called tlie 
twenty-fifth principle. But these point to the critics’ 
ingennitj . The Sankhya, or better no philosophical system. 
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can be easily traced from the Vedas. They were most 
lilcely composed when tlie Aryans were afraid of the 
natural surroundings of a newly discovered country But 
there is no denying the fact that the Sahldiya had its 
origin in the Upanisadic literature, from which it slowly 
branched off into separate existence. 

The crude materials from which the Saiildiya grew as 
a well-loiit system of philosophy are strewn in great 
abundance over the whole Upanisadic literature, though 
thej’’ were arranged later under the Sanldiya. For that 
reason it is repeatedly urged by Western scholars that 
the Brahma-Sutras of Badarayana, which are a samanvaya 
form of the Upanisadic philosophy, truly mean what 
Ramanuja represents and not what Safikara superimposes 
The crowning theory of the Upanisads is not pure dualism, 
but it is not unqualified monism also It is preferably 
qualified dualism They represent a period of great 
activity and Sankara’s theory of Maya and its later 
developments had no chance of finding a place in them 

Kapila* is considered the author of the Sankhya- 
Sutras as well as the first teacher of the Sanldiya. One 
Kapila cannot be both, because it is generally believed 
that the Sahkhya-Sutras were compiled about the lith 
century A.D/ He is not a historical person His name 
occurs in various contexts and somehow it came to be 
associated with the Sanldiya. He was Icaown as a siddha 


^ Ahirbudlinya Saiiiliita says tliat his theory was Vaisnava and 
VijSana-Bhiksu has also emphasised the theistic character of the 
Sau-Sutra. 

'' Not later than Saivadar^anasamgraha because one sutra is 
quoted by Madhvamantrin, who is contemporary of Madhavarya. — 
‘ Sources of Vijayanagara Hist p. 61 and J.O.R,, Madras, 1928, 
p 148 . 

F. 50 
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in the literature of the Nathas and in the rasayanasaEtra. 
In the Bhagavadgita, he is referred to as the best of 
siddhas. His case is classed in that of janmasiddhi The 
assumption of nirmdnakaya in Vyasa’s conunentary on 
Yoga-Sutra, 1. 25, attributed by Vacaspati to Panca^ikha, 
implies that the Master had no physical body. He appears 
in Sveta^vatara, 5. 2, as identical with Hiranyagarbha. 
In the epic he is identified with Agni, with Visnu and 
Siva, and all sorts of views are attributed to him'; and he 
is the teacher of a number of sages. Sankara refutes the 
argument that Kapila of the Vedic texts was any great 
personage and identifies him with the Kapila who burnt 
the sons of Sagara Buddhist legends mention him as a 
predecessor of Buddha ® 

Karika 70 places Asuri next to Kapila. Asuri and 
Paflca^ikha are mentioned in Mahabharata (12. 219) as 
teacher and pupil from which is picked up the statement of 
the Karika. The Sanldiya has an unbroken tradition 
from the time of Paflca^ilcha^ as indicated by 
'paraydgatam in Karilca 71. He is considered to be the author 
of the first regular book on the subject and in that light, 
Balarama, while interpreting samdkhydtam in Karika 69, 
says that the word means that Kapila only harangued and 
did not compile any book, the task being left to Paiicasildia. 
In the Mahabharata, Janaka professes himself to be a 
disciple of the beggar Paftca^ikha, belonging to the family 
of Paraiara. Mahabharata and Yogabhasya present 
different accounts of Paflca^ikha’s philosophical position. 
Mahabharata itself has two separate views attributed to 
him in 12. 321 and 96 — 112. His views in 12. 219 do not 

^Vi(U the Introduction of Jayamaugalu hy Pandit Gopinatha 
KoTiraj. 

® Com])arc Brahmajalasutra. 

’ Assigned to first century A.D. 
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correspond with the Sanldiya He there holds tala as the 
sixth organ with reference to organs of action as manas 
is the sixth organ in relation with the organs of percep- 
tion. His views correspond more with the Vedanta, where 
the separate existences of the individual souls finally merge 
into Brahman. He is considered the author of Sastitantra 
in Chinese tradition,® and Svapnesvara in Kaumudi- 
prabha assigns Sankhya-Pravacana-Sutra to him. 
Vacaspati identifies certain passages in Vyasa’s com- 
mentary on Yoga-Sutra as his and they reappear in his 
name in the Sankhya-Sutra. From these extracts it can 
be said that his work must have been in prose His views 
are more logical — that the souls are atomic in size, other- 
wise they could not be infinite in number , that the eternal 
connection of spirit is due to lack of discrimination® and 
not to works or to psychic body Buddhist texts mention 
a Gandhabba Pafica^ilcha 

The Chinese Sankhya-K^ika mentions Gargya and 
Uluka as Sankhya teachers In Buddhacarita, Arada- 
kalama refers to Jaigfsavya, Janaica and Farasara as 
persons who obtained liberation through the Sankhya 

Karika 72 declares that the subject-matter of the 
Saptati is based on Sastitantra with the exclusion of 
akhyayika and 'paravada. The Karika is perhaps a later 


® Compare Jayamangala. 

® Cf. Sankhya-Sutra, 6. 68 

Asuri and Panca^ikha adhere to a theistio Sankhya that 
resembles the Sankhya in the Mahahhaiata — ^Radhakrishnan. 
Panca^ikha agrees with Caraka. Caraka excludes Purusa from 
the list of tattTas and Cakrapani thinks that Prakrti and Purusa 
both being unmanifested have been counted as one; Tanmatras 
are not mentioned and senses are bhautika — Dasgupta, ‘ Hist, 
of Ind. Phil,’ p. 213 Panca^ikha probably modified Kapila’s 
work in atheistic light as shown by ‘ tena hahudh^ trtam tantram ’ 
in Karika 70, 
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interpolation because the Saptati ended at Karika 69 where 
Gaudapadabhasya finishes Does Sastitantra represent 
a work ^ The commentators do not touch the point. They 
differently enumerate the sixty topics that cover the whole 
Sahkhya and that have been successfully incorporated in 
the body of the Saptati Vacaspati quotes Itajavaxtika, 
which is in amistubha metre for their enumeration while 
Jayamangala repeats the same in tt'pajdti. Paramartha 
also quotes the same. The ten mauUkdrthas, according 
to others, represent the common or individual qualities of 
the tattms, but Narayana represents by them the twenty- 
five tattvas themselves though their classification is 
strange — (1) purusa, (2) prakrti, (3) huddhi, (4) ahankSra, 
(5 — 7) three gunas, (8) tanmdtrd, (9) indriya, and (10) bhuta. 
Ahirbudhnya-Samhita takes Sastitantra for a book having 
two mandalas of 32 prakrtis and 28 vikrtis. Chinese 
tradition refers to a Sastitantra of 60,000 verses and this 
can be a misinterpretation of hahtidhd krtam tantram, as 
denoting that an extensive book was composed. There is 
the possibility according to Schrader of two Sastitantras — 
one in prose, the other in verse.^® 

Max Muller elevates the Tattvasaraasa to the pedestal 
of the basis of all later Sahldiya works. His arguments 
are that it is more popular amongst the panditas than the 
Karika, that it is a bare enumeration of principles and 
has many technical terms that are not met with in later 

See ahead, note on Karika 70, 

Vacaapati Mi^ra in Bhainati attributes Sastitantra to 
Vaisaganya, ivhich can he supported by the Chinese tradition 
nhich ascribes Vindhyavasa vrho is identified with Itlvarakrena 
Midi reMriting of Vrsagana’s work, but if Yarsaganya is’the 
teacher of Vindhyavasa and Sastitantra is attributed to him it 
is not probable that so late a work abould have been the basis of 
the kfirikii. But there is a doubt .as to the identification of 
\ indhyavasa with Isvarnkrhna. 
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works. For these very reasons Keith and Garlx; assign 
it a later date.^* The very name suggests that it is an 
abridgment of some bigger work The mention of 
dithkfiii looks like a device for novelty; and the acceptance 
of dcratiis over indriyas and hhuias shows the influence of 
later Vedanta. 

TJie appearance of Isvarakr.sna’s KarikiT'’ removes a 
period of uncertainty’^ because it provides a clear and 
definite exposition of the Sahkhya to this day It has 
been the basis of all later Sahkhva treatises and criticisms. 
The date of I^varakr.sna”’ is to be determined by Chinese 
.sources. Paramartha left India in 54G A.D. and 
translated a work wdiich resembles the Karikil 
and a commentary on it in his last period of literary 
activity which falls in 557 — 5G8 A.D. Another Chinese 
tradition is that Vindhyavasa,” who is sometimes 
identified with Is'varakr.sna, comes before Vasubandhu 
The date of Vasubandhu was placed in the last three- 


Older than .seventh centurj’ A.D becauBc it is referred to in 
Bhngavadajjnklyntn and in Mfimandur inscriptions — .T.O.lt,, 
Madras, 1925, p. 145. 

” The Jraniinehhalai ncconnl of tlie Saiikhj’a, a Tamil ivork, 
vhich has heen assigned a date earlier than that, of the Kunka 
differs in man 5 ’ respects from the Kunka. — J. of Ind. Hist., 
Deo. 1929. 

^ Dasgnpta dh’ides the Sankhya into three strata — (1) thcistic, 
details of ivhich are lost, but which is kept in a modified form in 
Pfitanialadaritana; (2) atheistic, represented by Pnnca4tkha; 
(3) atheistic modification as the orthodox Sankhya system. 

Svapne4vara identifies him with Kfilidnsa. 

View of Vindhyavasa as reported in Slokavarttika, 393,704; 
Bhoja on Yogasutra, 4. 22, Medhatithibhiisya, 1. 55; Syadvada- 
manjarl, 117, and Gunaratna on SarvadarfSanasamgraha is not 
always consistent with that of Isfvarakrsna — ^Kaviraj in Introduc- 
tion to Jayamangala. Vindhyavasa accepts only two types of 
inference and no sulcsmaSarlra. 
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quarters of the 5th century, but it has been pushed back 
by N. Peri a century earlier and further pushed by V. A. 
Smith to 280 — ^360 A.P Therefore, Isvarakrsna cannot be 
placed in the 4th century as Keith^® does Dr. Belvalkar 
thinks that Vindhyavasa wrote a commentary on the 
Karika He places Isvarakrsna in the first century A.D 
or the 1st half of the 2nd century According to him 
Matharavrtti is the basis of the Chinese translation and 
Isvaralq’sna must be at least two centuries earlier than 
Mathara because his Vrtti is confused and it often 
misinterprets the Karika But how can Dr. Belvalkar 
reach his date^ He cannot utilize the date of Vasu- 
bandhu and he must depend on the translation by 
Paramartha of the Karika and Matharavrtti that appears 
in 557 — 568 for his evidence. Therefore, his date is 
entirely based on the confused nature of the Vrtti and the 
time it must have taken to become so popular as to be 
picked up by Paramartha for translation. But why allow 
that time^ Param^tha may not have had another 
recourse but utilize the Vrtti which, though fresh, was 
essential on account of the very brief character of the 
Karika itself Prof. A. B. Dhruva thinks” that Anu- 
yogadvarasutra should be assigned to the latter part of the 
first century A.D. because it deals with Buddhism 
generally and does not refer to Nagarjuna, Arjmdeva, 
Asanga and Buddhaghosa, while in dealing with the 
Safikhya it points to three works besides the general work 
of Kapila; and so he places the Karika in first century 
BC and Mathara in the early part of first century 


“ Koiih ill another place holds that he cannot be later than 
300 A.D . — ^ Sahhhya System,’ p. 43. 

” Vnk his paper in the proceedings of the First Oriental 
Conference. 



A critical study or the sankhya system So? 

Dr Belvalkar does not consider that Hiranyasaptati is 
the same as the Karika The work may have been so named 
because it brought to the author so many gold pieces, or 
because it treats of Hiranyagarbha. It can be a com- 
mentary on the Karika by Vindhyavasa Dr. Takakusu 
and Prof Dhruva identify Hiranyasaptati and the 
Kurika, and according to Prof Dhruva it was wrongly 
attributed to Vindhyavasa 

There was a very early commentary appended to the 
Karika as proved by the Chinese translation. Dr. 
Belvalkar identifies the commentary with Matharavrtti,^“ 
because there is a great similarity between the two and 
passages, which are in the Chinese translation and which 
are not in Gaudapadabhasya, are to be found in Mathara 
The Chinese translation is not verbatim. It has been ampli- 
fied at places to make easy for the Chinese to understand 
and to conciliate with their views. 

Gaudapadabhasya is an abridgment of the Vrtti and 
therefore this Gaudapada cannot be the famous teacher 
of the teacher of Sankara. He has been referred to by 
Alberuni who refers to one more commentary on the 
Karika and he ought to be earlier than Vacaspati How 
then to account for the non-appearance of the last three 
Karikas in the Bhasya^ Gaudapada comes later than 
Mathara and therefore their absence in the Bhasya cannot 
prove that by the time of Gaudapada the last three Karikas 
were not interpolated, it may be an oversight of his. 

Jayamangala is wrongly attributed to Sankara.^^ It 

20 Takakusu holds that neither Gaudapadabhasya nor 
Matharavrtti can be the original of the translation, hut it has 
some earlier commentary on which these are based. 

21 See Introduction to Jayamangala by Pandit Gopinatha 
Kaviraj ; besides Mr. Kavi identifies him with the author of 
Yogasutra-bhasyavivarana and places him about 1400 A.D . — Vide 
Literary Gleanings in Q J. of the Andhra Hist. E.S., Oct. 1937. 
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cannot be his on account of the slipshod style. Benedic- 
tion to Lokottaravadi muni makes it a work of some 
Buddhist. Sahkararya has to his credit two commentaries 
— on Kamandaka’a Nitisara and Vatsyayana’s Kama- 
sutra, known as Jayamahgala. This very person seems to 
be the author of the commentary with that name on the 
Karika 


A more important side of the study of the early 
history of the Sahkhya is to see how it gradually developed 
into the classical form. The Sahkhya of the TJpanisads 
is theistic and the dividing line between it and the Yoga 
is not clear. The Upanisads do not present a settled 
form of the Sahkhya. The number of the tattvas, their 
order and their conception remain to be made definite and 
uniform. The subjective side of the gunas possibly 
develops from the conception that the individual seM was 
the result of the envelopment of the Absolute in the three 
gun^. The actual influence of these tendencies on the 
na s ape of the Sahlchya cannot be ascertained on 
account of lack of historical data. As long as the one or 
two cardinal principles, e.g., svariipa of punusa and 
prakrtt, were not settled, these stray currents of thought 
and appearances in the Upanisads and other literature 
may have helped m the formulation of the Sahkhya 
concepts; but once they were suggested and ready, the 
system could stand on its legs and follow unhampered and 
unassisted its course of development. It must have 
remained dependent on extraneous matter till that light 
did not dawn ; and next it must have rejected nil 
modatmg material. Besides reservations are to 1^ T 
on the subjective side In suite of -a ^ ^ 

the conception may have come in a momenTof”-'^™'™''' 

l.on-thongh such flashes can also be Ip 

product of the imperceptible influences of “ ” 
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The extreme disinterestedness of Purusa and the 
claim of Prakrti, constituted of three gunas, to account 
for all the inner and outer world independently only as 
the Prakrti’s different manifestations' without any 
inherent change, make the Sankhya what it is The 
earliest definite Sankh)^ work that has come down to 
posterity is the Karika. Another important work, though 
not from the viewpoint of time, but from the viewpoint of 
development of thought is the Sankhya-Sutra It comes 
much later and it softens the rigorous dualism of the 
Karika The Karika is a composite, short, complete work 
and it has the advantage, on account of its early date, of 
having received the attention of a mass of commentators 
within and beyond the Sankhya pale. They put their own 
stamp on the text They are the reflex of the then condi- 
tions and they create many new centres of interest and 
activity On account of these facilities a textual study 
of the Karika in its necessary and controversial details 
is attempted below. It is commonly read with the Tattva- 
Kaumudi and therefore Vacaspati’s explanations are at 
times left out to be supplied by the reader 

Karika 1. — All pain^ is manasa but it is divided 
into three groups on the ground of its separate causes. 
Manasa {adhyatmika) pain has been defined by Gauda“ 
as separation from the desired and association with the 
undesired Cessation of pain is not possible in the 
Sankhya because pain being a form of guna and the latter 
being eternal pain must ever exist. Pain is only suppress- 


22 Toga holds that our desire for liberation is not actuated by 
any hedonistic attraction for happiness or even removal of pain, 
but by an innate tendency of the mind to follow the path of 
liberation Also compare Suzuki — ‘ Mahayana Buddhism.’ 

Gauda stands for Gaudapada, 

P. 51 
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ed and its recurrence is not possible because the seeds of 
ignorance, wherefrom pain sprouts, are all burnt. 

Vacaspati has laboured hard to show that it refers to 
the concept formed of threefold pain and not to the whole 
compound But what has he gained thereby] 

Bliautika according to Vacaspati includes trees and 
stones and his division is based on the four classes : — (1) 
born of the placenta, (2) born from eggs, (3) born from 
perspiration, and (4) born by bursting open the soil. 
Narayana understands by bhiita things that are harmful 
to mankind Gauda thinks that it means the five gross 
materials. 


Kariea 2 Avi^uddhi means some fault in details of 
the performance of prohibited slaughter. But how, for 
example, animal sacrifice is at all permitted ? The reasons 
are :-~firstly, shortcomings falling under mdU or nisedha 
do no harm“; secondly, the minor details help only in the 
fulfilment of the sacrifice and they have no bearing on the 
resulte , thirdly, himsd for man is disallowed and as such 
It IS harmful to man, but it brings no blot on the sacrifice^; 
ourthly, the prohibition of hirhsa applies to all cases 
generally, but because nisedha has not been speciaUy 
mentioned in the chapter on sacrifices it does harm to man 

attempts are to prove sacrificial 
slaughter as absolutely harmless, hut that is shooting above 
the mark because then it would not remain avUuddhi 

Max MuUer has strained the meaning of ireyan to 

rituaJs 


Candnku 
“ Candnka. 

^ Bnlarama. 

Z and Parimala on 

^ BSlariima. 


Bhamati, 
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Vyakta is generally defined here by Vacaspati as other 
than avyakta Some restrict it to maJiahhutas only The 
differences are important because they create confusion 
later, when the objects of the different means of cognition 
are discussed. The contention of the Sahkhya Karika is 
that everything except Purusa and Pradhana is an object 
of Pratyaksa and as such vyakta, and, therefore, efforts 
are made to prove the existence of Pradhana and Purusa 
by inference, while no efforts are made to prove mahat, 
ahahkara, etc But Vacaspati on Karika 6 goes back and 
makes vyakta—e^vth., etc., which even a mudstained 
farmer can see and atlndriya = 'pradhdna'purusM.i forms 
the object of inference. Adi will stand for sense-organs, 
etc, which have been elsewhere explained by him as the 
objects of sdmdffiyatodrsta form of AnumMa Another 
explanation of the differences in the meaning of vyakta is 
that at times 8 piukrtis^^ are admitted because if the other 
seven are not pure 'prakrtis, they are at least prakrtimkrtis. 
Vyakta may have been made equal to earth, etc., because of 
the real part they play in differentiating knowledge 

Karika 3 — The test of prakrtiva is said to be the 
capacity to produce another tattva and tattvas are to be 
judged by differences in sthulatd and indriyagrahyatd?^ 
Such a definition was necessary to include mahat, ahahkara 
and tanmdtras and to exclude indriyas and hhutas. There 
was no necessity of accepting the transformations of 
bhiitas as separate tattvas because the bhutas by themselves 

25 Gita 7 4 gives tlie five bhutas and the threefold antahharana 
as the eightfold prakrti- It may he a popular or an earlier 
doctrine. 

^5 Some ■wrongly say that the test of sthulata applies to 
mahat, ahahkara, tanmatras and tndriyas 'while indriyagrdhyota 
to bhiitas Their view is based on the invisibility of all else 
except bhiiias On the other hand both tests should apply to all 
cases, some being prominent in some cases, 
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were enough to bring a complete discriminative 
knowledge 

KLarika 4. — ^Vacaspati has followed the practice of 
Nyayastitras in introducing this Karika when he says that 
general definitions of the means of cognition are given in 
this and the visesdlaltsa/iui follows The procedure is 
justified there by the text itself, but here the Karika is 
devoted to enumeration only. 

Sai vci'pra/nidnasiddhcitvat means that the three enu- 


merated 'pramdnas include all the remaining means of 
cognition^^ that are added by other systems Karayana 
distorts the sense and interprets— they are the only three 
means of cognition because they are accepted by aU 
V^'amatrs and to apply this sense to all cases, he has to 
nrn Supposition that Vai^esikas are no 

A r’m r?"® ialdapramana. 

nitlifir ^ ® ® ^ 6 various pramdnas with their respective 
authors are given below for facility of understandin g 

- AnatnJn,. j.jj. No prenUm. 

ild^hara . VHcaspati 

VriMaa"®'*!® Jayamangala 

ArthSpatti , „ , 

Gauda 

Vncaepati 

JayamangalS 

AVb.oa 

Sumbhara 

Vucaspati .. Qauda 

jUfflaAgalE Vucaspati 

Ailibyn .. 

MnUiuru ... Qnuda 

Candrikn 

o ... Vijnnpu 

t rotjbhs Jayaroanirain t 


“ VucoBpati, Joynmnagaln, Molhorn. 
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The 'pramana table shows how the definitions of the 
different pramwims are not settled and therefore thej^ are 
classed under different categories by the same commentator 
or by different commentators taking the shade of meaning 
that appeals to them. 

Karika 5. — Vijnana questions the possibility of final 
cognition in hudd-hi for two reasons : — firstly, the 
expression pauruseyabodha will become meaningless and 
secondly, if the reflection alone of purxisa is thought to 
serve the purpose, it cannot because it is unsubstantial, 
tuccha. The answer is that the image of a lifeless object 
may not be fit to cognize but the case is different with the 
image of a cetana 

In Gunaratna’s commentary^^ there appears a line — 
“ pratiniyatddhyavasdyali §rotrddisavmttho’ dhyaksam,'' 
which is in the same metre as the Karika It can be 
admitted as a reading of the Karika only if grave changes 
are permitted in the other half of the karika or if one more 
karika is added, because the other line has no mention of 
amimdna. 

Vacaspati turns lingalingiput'valcmi into faultless 
definition by repeating lingi once more But Jayamangala 
interprets differently altogether — sometimes the inference 
is Uhgapurvalca and sometimes lihgipurvaka, e g , 
inferring cuckoo from her voice, or inferring her voice 
from the cuckoo. 

Trividha anumdna?^ has everywhere been made to 
represent purvavat, §esavat, and sdmanyatodrsta; but they 
have been so variously interpreted that the uniformity 
remains in name only They respectively mean — ^firstly. 

On Saddarsanasamuccaya, Bibl Ed., p 108. 

^ Sankhya inference was probably from particular to parti- 
cular on the ground of the seven kinds of relations mentioned in 
Tatparyatika. — Dasgupta, ‘ Hist, of Ind Pbil.,’ p. 269. 



404 THE ALLAHABAD HNIVERSTTy STUDIES 

an inference where the vyafya is seen, one by the method 
of exclusion, and an instance of the inferred of which is 
not seen; secondly, that it is from cause to effect or of a 
future happening, that it is from effect to cause or of a 
past occurrence, and that there is no relation of cause and 
effect or of present objects, thirdly, trividTia is made equal 
to trirn'pa, i e , 'paJcsadharmatd, sapakse sattvam and 
vipakse sattvam, which do not remain a classification of 
inference but denote the three essential conditions of a 
valid inference, fourthly, they mean Jcevaldnvayl, Tcevala- 
vyatireM, and anvayavyatireM^ The observations made 
on the 'pramdna table hold good with this analysis also. 

K'pta is restricted not only to Vedas but it includes 
all proper sources and sruti means the knowledge produced 
bv sentences, and this sense can be extracted by laksand or 
laksitalalcsand Tirstly §7'uti is to be applied to any 
ordinary or Vedic sentence and then it is to apply to the 
knowledge produced by such sentences. 

ICarika 6 — The majority® thinks that there was no 
necessity of giving the objects of drstapi'amdna, because 
even an ordinary man loiows them and therefore it takes 
•the first half of the karika to mean ; — invisible objects are 
Imown by sdmdnyatodrsta type of inference Candrika 
interprets the same line differently — common visible objects 
are known by drsta and the invisible by inference. It has 
defined sdmdnajatodrsta as an inference from other than 
kdryaJcdrana relation and that may be some reason for its 
interpreting the karika differently Vacaspati includes 
sesavat with sdmdnyatodrsta, but his sdmdv/yatodrsta 
alone even is of help in most cases, whereas that of 
Candrika cannot infer Pradhdma and Pui’usa. 

« See for a detailed treatment Piof Phriiva’s paper on 
‘ Tnvidliamannmnnam ’ in Proceedings and Transactions of \he 
rirst Onental Conference, pages 251 — 280. 

“Vacaspati, Gauda, Matliara. 
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Adi in prakitipxiru^fuH of tlic 'I’attvnkaumudi can 
only 1)0 interpreted ns taif^aihvoaa^' and not as mahadadi,^^ 
otherwise it is redundant. 

Karika 7. — A similar karilcfi appears in Patailjali’s 
^fahribha^yn 4. 3. 3;'*’ and there is every possibility that 
Isvarakrsnn liorrowcd his ideas from that karika The 
causo.s gi\'en in the 2^Iahrihhai?ya are six and all of them 
except (amftsarrtairdt eoiresjxnul with tho.se ‘i;iven in the 
Sahkhya-Karika, and that too may be partially made to 
agi’oe with ahhihhnrfit. The latter has made iinjirovement 
over the former in numlier. It i.s not clear why both 
separately mention indni/np/iutdt and wano’narasthnndt . 
Manas is also an indi'iya. Candrika gives scope to add 
any number to the eight causes Matharn add.s four and 
Vao.aspati one Jayamahgala rcduce.s them to four — 
defects of space, of <en.se-organs, of objects and of other 
thing.s. I’o lx* more exact they can be reduced to two — 
defects of the objects and of the sensc-organ.s. De.(ado.yt 
and nrihfintarados'o are no more than defects of the objects. 
The eight cau.ses of the Saiilcliya-Karika can be similarly 
reduced to two 

Kaiuka 8. — The trouble with Vacaspati, as pointed 
out alx)ve in karikas 2 and 6, again crops up here. He 
introduces the kajika — ^\Vhat then is the reason for the 
amipalabdhi of pradhdna and others? Why does he use 
the plural form in pradluinddlndvi ? Does he want to 
introduce mahat, ahankura, etc , also ? But at a later 
stage he mentions only Pvrum and Pradhdna. These are 

^ Vaiii^Idlinra. 

^^Bularama; compare Suukhjm-Sutra 1. 103; also see note on 
kanka 2. 

Dasgnpta blrangcly bolds that such an enumeration is not 
seen in any other system of Indian Philosophy and he therefore 
suggests that it ■was the verse of a Sankhya book paraphrased by 
liivarakisna. 
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all irregularities, which, may be due to his uncertainty on 
the point. The plural can be explained if many 'pradha- 
nas are admitted but the karika never mentions it, 

Karikas 10 and 11 show that prakrtisarupam and 
prakrtivirupam are common attributes of all vyakta, but 
they can be separately adjusted, the former applying to 
prakrtivikrtis and the latter to vikrtis. 

Karika 9. — Keith^® correctly observes that “ the last 
four arguments which are in effect but two, rest on the 
perception that in the product the original material is 
contained, though under change of appearance, and that 
definite materials give definite and distinct results; the 
first argument, on the other hand, rests not merely on the 
fact that the coming into being of any object save from a 
definite material is not observed, but also on the argument 
t at if a thing does not exist there can be no possibility 
0 its doing anything. He must have grouped together 
in the first instance upada-mgrahanat and §aktasya 

a ya aiandt, and in the other sar'oasamhhavdhhdvdt and 
Karanabhdmt. 


Varaspati and Jayamaugala mean by grahandt=: 
sambandhat; but Gauda, Candrika and Mathara take it in 
tne literal sense of procuring. 

of Vacaspati and 
dri^ that vyakta is many because hidm, etc , are 

onnoX r 

fetched seme-vyakta is many becaYit Y Y J 

different periods of creation, ZT 

the word is interpreted otherwiw ’ Pradh- " 

Y Maram^ 


In ‘ Sunkliya System/ p. 73 , 
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points out the fallacy — Prakrti is not divided into separate 
entities by the gunas. 

The best explanation of savayavam is that in which 
parts and wholes are mixed up.'"’ It is also described as 
one in which sound, touch, etc., are found.'’’ But all 
vyaJcta has not the qualities of sound, etc Some take it 
to mean that which has gunas , others one that has the 
two aspects of ddhydtmiJca and hdhyaJ^ These explana- 
tions also do not cover all the cases of nyakta. 

Candrika says that a'cyahta is nishriya because it does 
not suffer ^dntddiTcriyd ; but then tanmdtrds will fall out 
from the manifest, vyakta. Jayamahgala says that kriyd 
means samsarana and therefore, though Pradhana creates 
the universe, yet it does not move because it pervades the 
three worlds. Vijfiana. removes the difficulty by explain- 
ing kriyd as some definite action like adhyamsdya, etc. 

Hetumat means one that has a cause.^* Mathara 
makes Tietu^kdraka and jnd'paka, and according to him 
Pradhana is also kdraka. But how then will these 
attributes be restricted to vyakta alone ? 

Airita means existence in its cause^® or in its parts.'’^ 
It means vrttimat according to Candrika. Jayamangala 
points to the purpose in separately mentioning hetumat 
and dSrita when they approximately mean the same : — 
the former means that a thing is produced and the latter 
means that that thing fioids shelter in another 

Mahat, etc , also pervade the world Why are they 

Yacaspati, Gauda. ' 

Gauda, Jayamangala. 

Candrika, Mathara. 

J ayamangala. 

Yacaspati. 

Yacaspati, Aniruddha. 

''® YijSana. 

Y. 52 
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then called amja'pi'^ They pervade only in a secondary 
sense because they cannot pervade their own cause/'^ 

Karika 11. — Balarama says that Pradhana is three 
gnnas itself and therefore it cannot be their ddhara. To 
remove this difficulty he gives two explanations — ^firstly, 
that gunas here should be taken to mean pleasure, etc., 
which are the qualities of sattva and others; secondly, they 
should be applied to Pradhana in the manner ‘ trees in a 
forest’ Vam^idhara says that gunas are in the form of 
'k.drana in maJiat, etc , and in the form of samuha in 
Pradhana Do these commentators, then, mean that maTiat, 
etc , have something more than the three gwtuis and that 
gunas are not in the form of Icdrana in Pradhana ? These 
are unnecessary differences pointed out How the tanindtrds 
will be triguvM^. They do not possess the qualities of 
pleasure and pain They are tHgtina because they are the 
product of ahahkdra and because they produce the thutas, 
both of which possess pleasure, etc 

Samdnya means common to all like a mulyaddsl!^ 
Candrika gives an optional interpretation — alike on 
account of possessing guims. Vacaspati thinks that 
sdmdnya and visaya have been purposely used to refute the 
principles of Vijlianavadins that objects have no external 
existence, they are vijndnamaya 

Purusa is opposite of the qualities mentioned in this 
and the previous karikas. But is then Purusa one'^ 
Gauda and Mathara say that he is one, which is a contra- 
diction; but Jayamangala uses a device to avoid it. It 
interprets tadviparltah as' different from vyaJctdvyaJcta in 
some qualities only. Vacaspati is clear that one of the 
differences with Hyaya is that in the Satikhya, the Atman 
or Purusa does not possess suJcha, etc. Jayamangala is 

V Vaxh^Idlinra. 

Gnadn, MuthaTa. Jayamangula, Candrika. 
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wrong when it says that Purusa is cetana because he 
experiences pleasure, etc. He is cetana because he is all 
light and because his approximity moves Pradhana to 
action. 

Karika 12. — Gunas are not the qualities of Nyaya. 
They are Pararthah, i.e., they execute enjojanent and 
renunciation for Puru§a. 

Artha means capacit}-^’ and therefore, though in the 
state of dissolution, there is no prakah. etc., but their 
possibility persists.^ 

Aiiyonyairayah-gttn^ are all-pervading®' and there- 
fore rdraya is used in the restricted sense that one gana is 
n.^taya of the other, with regard to which it acts.®^ 
Balarania points out the difference between anyonyd^raya- 
vrttayaJi and anyonyajananavritayah : — the previous 
applies to dissimilar effects and the latter to similar effects; 
but then the statements cannot individually cover the 
whole field of vyaJctavyalcta , the former will apply to 
mjahta and the latter to a,nyal:ta. This is again in conflict 
with the meaning of Candrika. according to which ‘ ca ’ 
.shows that all the processes go on simultaneously and not 
partially. Vacaspati and Candrikakara have taken 
anyonya and vrtti with each of the remaining words of the 
compoimd; but Gauda and Mathara take mtti separately 
to mean one additional process^ 

The gunajs may be regarded as representing the 
different stages of evolution of any pai’ticular product. 

^5 Gauda. 

Balarama. 

51 According to Bhasya on 1 127, each qiino. cannot be vihhii, 
e.g., sattva represents many sattva entities classed under one 
group ; otherwise, firstly there cannot be incalculable differences 
in the effects and secondly sadharmynm in the next sutra will be 
meaningless 

52 Vacaspati, Mathara. 
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Sattm signifies the pure and perfect stage that is to be 
reached, tamas the obstacles or the meanest stage, and 
rajas the force by which obstacles are overcome and the 
products become more defined and definite 

Karika is. — G auda and Mathara give some examples 
of the effects of ‘ cala ’ quality in rajas a bull becomes 
intoxicated, or it makes one quarrelsome, or one wishes to 
go to a village, or one begins to love some woman, etc. 

Vacaspati has given the example of ‘Joata'pitta^lesma 
in addition to that of a lamp in the Karika to elucidate 
the harmonious working of opposite qualities and 
Balara^ma thinks that the additional example is more 
appropriate because they are more opposed to one another 
than oil wick and flame 

Vacaspati says that like sulihaduhhhamoTiah. sukJia- 
'prakMalagliarali do not create more varieties This 
statement is doubtful and groundless except that the latter 
represent the different phases of the one quality pleasure 
and not different gunas. How do the conflicting gnnas 
combine^ Yogabhasya explains that ati§ayas only are in 
conflict but they combine with samdmjas. Whv then do 
they not flood the perceiver all at once^ The answer is 
that though the conflicting gunas exist everywhere yet 
only one at a time comes to prominence in accordance with 
the corresponding environments, nimittas. But dhanna- 
dyah also exist everywhere and at all times without 
distinction Ko, they cannot, because they are momentary 
Karika 14. — ^The predominant opinion is that the 
first half of the karika is to prove that Pradhana is 
indiscriminative, etc., which is clear in the case of vyaJcfa 
Vacaspati takes the other option also in which both ryal’ta^ 
and avyakta are to be proved indiscriminative, etc bv the 
avlta form of reasoning. Gauda accepts the optional 
meaning of Vacaspati. Candrika holds it proved that 
Praln-ti is indiscriminative, etc , and proceeds to prove the 
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same in mahadMi Introducing the second half of the 
karika, it says that if mahat, etc., had no prime cause, there 
would be no liberation because mahat, etc , would become 
ever-existing. 

KLarika 15. — Samanmydt means similarity in the 
different evolutes.'” Gauda gives a loose meaning — as one 
infers from the sight of a Brahmacarl that his parents 
must be Brahmanas The explanation of Vijflana,®^ does 
not directly fit in the karika.“ He says that the emaciated 
huddhi. etc., on account of fasting, again grow strong 
after taking food: this shows that they are effects But 
the karika is about the existence of avyakta 

Kartka 16. — The second part of the first half of the 
karika has been interpreted differently Vacaspati keeps 
trigiiTiatali to indicate the activity of Prakrti in the state 
of dissolution which is of the type of similar effects®® and 
samudayat is to denote its activity in the state of creation • 
which is in the form of prominence and subordination of 
gunas; but Gauda, Candrika and Mathara apply both the 
words to the movement of Prakrti in the state of creation 
only According to Gauda, the former is used to express 
that the three gunas in Prafati are utilized in the effects: 
and according to Candrika, it is used to account for the 
manifoldness of effects. 

To refute the objections that there would be always 
movement or no movement, the Sankhya-Sutra — ‘ sdmya- 
vaisamydhhyam hdryadvayam,’ and the Paflcai^ikha-Sutra 
— ‘ ubhayathd cdsya pravrttih 'pradhdnavyavahdram 
lahhate ndnyathd ’ are worth remembering. 


Vacaspati, Candrika. 

5^ Vijfiana stands for VijnanakliikBu. 

On Sankhya-Sutra 1. 131. 

Sarala Sankhya denies (similar) effects in the state of 
equilibrium. 
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ICarika 17. — It is strange coincidence that the exis- 
tence of Purusa, Prakrti, and satMryata have been all 
proved by five arguments. 

Aniruddha on sutra 1. 140 has said, or dravakathinata 
is samhatatvam; but this is not proper because it does not 
reflect on the necessity of accepting Purusa, the word 
must carry the sense of enjoyability in some aspect to need 
someone else to enjoy 

Purusa is adhisthdtd only by nearness to Pradhana 
and its effects,®'^ or he dominates as a king does and there- 
fore his superintendence should not be objected on the 
ground that he has no attributes or that he has no activity. 

ICarika 18. — Order in birth is ordinarily meant to 
convey that when one is born, everybody is not born and 
order in death means that when one is dead, everybody is 
not dead But Mathara gives one more meaning to the 
expressions: — some are torn low and some high; accord- 
ingly there is order in death when we say tliat my brother 
is dead or ray father is dead.® 

Purusas must be many,®’ One Purusa cannot be 
divided into many by mere adjuncts, iipddhis, because — 
(1) then hands and feet will also represent separate 
Purusas, (2) the distinction between the released and the 
bound will disappear because the portion of space that falls 
vacant by the ruin of a pot can be filled in by procuring 
another pot. 


See Sankliy.'j-Sutre 1 96. 

Radhakrislinan objects to the argument, because then birth 
and death will apply to the eternal Purusa. who is nmfiga. 

The plurality is not so much a reaction against some 
philosophical principle as a suiwival of primitive animism.— 
Carpenter, ‘ Theism in Medieval Ind ’ Oldenbcrg suggests the 

appropriateness of the grammatical interpretation of Purusa 

dwells in the Imdy (locative), which it can leave. 
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Karika 19. — ^Purusa. is drasta because he is cetana,^^ 
or because he is madhyasthaP^ He is akarta because he is 
vivelcl and a-prasavadhurmlf^ or because he is the latter® 
or because he is madhyastha.^ This shows how differently 
the attributes of Purusa in this karika are derived from 
the attributes given in karika 11. Vijflana. justifies the 
mention of two like words, sdicsitva and drastrtva by 
pointing an imaginary difference that Purusa is sdksl with 
reference to hvddki and drasta in relation to others® 

Karika 21. — The prime cause of creation is the nature 
of Pradhana to move for the enjoyment and release of 
Purusa and not their union alone as emphasized in karika 
66 also. This to some extent reduces the force of the 
objection generally raised against the example of the lame 
and the blind — ^Prakrti is jada and Purusa is akarta and 
therefore, they cannot express their intention to combine 
like the lame and the blind 

Vacaspati takes darianartham with pradhdnasya and 
kairalydrtham, with 'purusasya. Gauda and Mathara 
take otherwise This makes a paltry difference in their 
interpretation, because both processes proceed from 
Pradhana in the interest of Purusa. 

KIarika 22. — ^Vacaspati, Mathara, Jayamangala and 
Candrika hold that one tanmdtrd combines with one, two, 
three, or four to produce the more complex bhutas with 
that number of qualities Gauda says that they can singly 
produce the bhutas. As regards they themselves, accord- 
ing to Vyasabhasya, tanmdtrd of sound accompanied by 

® Vacaspati, Jayamangala. 

Gauda. 

*2 Vacaspati. 

® Jayamangala. 

® Gauda. 

“ On Sutra 1. 161. 
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ahafiTcara produces the tanmatra of touch and so on, A 
meaningless question is raised by Vijnana. — ^how then 
ether gross and fine is to be contrasted and answered that 
gross ether takes the help of hhutadi. The difference is 
there because gross ether is a further stage in evolution. 

A fictitious etymology is given to ahahkdra — ^wben it 
is said that the word was coined by taking the first and 
the last letter from the list of 64 letters to represent all 
objects that can be denoted by the combinations of those 
letters 

Karhca 23. — The determination of objects by huddhi 
is compared to the forthcoming sprout in a seed by Gauda, 
but this has no meaning. 


Gauda has divided Imowledge, jndna, into external, 
bahya, and internal, dhhyantara. The external know- 
ledge gives worldly pleasures and the internal causes 
liberation There is no room for such classification because 
pi an a in the karika means nothing else than the final 
owledge of the distinction of Pradhana and Purusa. 
iniocayatyeharu'pena and siddhek ptirvo’nJcu§astrividhah 
in kardcas 63 and 51 respectively establish the same mean- 
ing. ^ auda has continued the craze for division in 
vairagya also and he has become ridiculous in explaining 
internal i^airagri/o— Pradhana also is here like dream or 
magic representation.®* Vairagya is only helpful in true 
toowledge which is dMcrentiation of attributeless soul 

iTe 0^^%“-^ 

Place- nnri MnfLo. ^ ^^^avasayitvam, in its 

text of the Tat tvahau^udl. while Ya^idXarr edit[™ 


** Contrast SSnkhya-Siitra 1. 45. 
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counts kamavasaijitmin as the eighth variety instead of 
Uiira. 

IvARiKA 25. — Vijfiana. is of opinion that only manas 
emanates from the sattvikahahl'ara This sense cannot be 
extracted from the kiirika without grave distortions. 
Hajoguna is not considered to liave separate effects It 
only makes possible the working of the other two gunas 
by imparting movement to them. The masculine in 
ekadahkaJi also cannot point to mafias alone. The sutra — 
sdttvfkamel-ada^akom , relevant to the matter in hand, is 
confusing, but ekddahkam is fixed down to mean eleven 
in a later sutra — karmendriyahtiddhlii-driyairantaraviekd- 
da^ak/im. There is no difficulty in deriving karmendriyas 
from taikdrrka, because if that question is raised, the 
division of Vijfiana also cannot stand on its merits — how 
can hiddhmdriyas be derived from taijasa. Balarama 
divides the sattva into utkaia, inadhyama and nikrsta to 
account for mancs^ huddhlvdriyas and karniendnyas 
respectively. The last support is awkwardly removed by 
Vam^idhara, who maintains that organs only in a body®^ 
have been called taijasa in Smrtis and not individual 
organs 

Vijfiana. thinks that separation of aliankdra and 
evolution of tanmdtrds take place in maliat and this has 
been brought in line with the karika conception by 
Dasgupta by using the Yoga expression, samsrstdh 
I vivicyante — the two conceptions take the two aspects of 
the matter in hand. 

Kakika 26. — Indrasydtmanicihnatvam is not a satis- 
factory and exclusive definition of indriyd/nA^ because it 

Wkile Sankhya Saiigraha eaye that the godlike indnyas of 
svayamhhu are produced from vmkanla and individual organs 
from taijasa. 

® Vacaspati. 

F 63 
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applies lo oilier tattms than indriyas also. Candrika and 
Mathara give another meaning — in 'padena visaydh tan 
prati drananti. This excludes manas. 

Karika 27. — The second half of the karika should 
refer to the eleven indriyas; ndndtvam should stand for 
vrttiniyama and bahyabhedah for de^aniyama,^^ i.e., how 
the organs are differently situated in the body But 
Vacaspati and Candrika take bahyabhedah as an example 
showing that there is similar multiplicity in tanmdtrds 
that are products of one bhutddi Candrika and Mathara 
give grdhyabhedacca as an optional reading and then it 
becomes one more argument for numerousness of organs 
besides gunaparindmanUesat Vam^idhara has expressed 
a foreign idea that manas also becomes many as it comes 
in contact with the different indriyas. The first half of 
the karika is not well-arranged and well- worded ; at the 
first reading sahhalpaTcam and indriyam seem to express 
the meaning of nbhaydtmahani, but then sddharmydt is left 
alone and therefore at second thought the line has to be 
differently construed 

Karika 28 — The word mdtra stands to show that 
buddhlndriyas have only indeterminate loiowledge,™ while 
A^ijfiana thinks that they have determinate knowledge, but 
that will relegate manas to a very subordinate position 
remaining only as a seat of desire, doubt and imagination, 
and only the previous karika has called manas as 
sanhalpaham. Gauda and Mathara think that mdtra is 
to indicate that one sense-organ has one’s own field and that 
it does not encroach over another’s, e.g., eyes only perceive 
objects and do not taste Candrilca thinks it to limit the 
sense to seeing, hearing, etc , and to demark from fetching, 
etc , which are the functions of harmendriyas. 


® Jnyamnfigala. 

™ Compare Knmanla and Pra^aBtapuda. 
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Balarama thinks that the sense of vrttayah has to be 
strained to apply to harmendriyas. 

Karika 29. — Gauda is preferable because he gives a 
homogeneous division He takes the previous karika and 
this together, and transfers both uncommon and common 
vrttis to ’bahyendviyas and antahharana together The 
objection that 'prdnas continue to function even in deep 
sleep when indriyas disappear remains to be answered. 
Nobody advocates the disappearance of indriyas in deep 
sleep, they only stop functioning.^ The consensus of 
opinion is with Gauda Sahkhya-Sutra 5 113 is of opinion 
that pranas are from indriyaSahti and the Pancaratras 
hold the rajas element in mahat as prana. Each of the 
five pranas is not always similarly located by the different 
commentators Their functions are also differently given, 
and Mathara seems to connect them with the three gtmas 

Karika 30. — Catustaya according to Gauda means 
huddhi, ahahkam, manas and some one indriya, but then 
it will exclude the case say that of dirghaiaskuli, in which 
two or more sense-organs” work simultaneously. The 
latter case is also possible because the majority of Sankhya 
authors admit manas to be of madhyama parima/im The 
objection that such manas will be transitory cannot arise 
in the Sankhya 

‘ Tat ’ does stand for drsta, but that meaning cannot 
be naturally extracted from the construction in the karika. 
Gauda holds only Tcramaiah jndnam in adrsta which seems 
arbitrary If he had to make an arbitrary supposition 
in spite of what the karika purports, he should have done 

a When the uncommon vrttz of both antahtarana and 
indriyas has been related, why should common vrtti apply to the 
former onlyp — Vaiditi Vrtti on 2. 31. 

^ Vaidiki Vrtti on Sahkhya-Sutra 2. 31. 

Sutra 2. 31 mentions indriyas only. 
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Otherwise, because the circumstances under which kraviasah 
jiiana is possible are as in dim light according to Vacaspati 
and Candrika, or when at a distance according to Mathara 
and Gauda, which means that external limiting factors 
account for krama^ah jnana They are absent in adrsta. 
To be consistent with the karika kramasali jndna m 
adrsta may be explained by the mental state that at times 
hastens and at times lingers the process 

Karika 31 — Gauda incorrectly applies the karika 
only to the threefold antahkarana Candrika applies the 
observations of the previous karika — ^wheii there is no 
obstruction like that of doubt, etc , the action is simultane- 
ous otherwise it is kramasali, and svdm svdm pratipadya'Tite 
is to emphasize that even in simultaneous action each 
organ keeps to its function 

Mathara says that the karanas proceed on getting the 
signal from huddhi but to be more correct the process m 
the case of perception, etc., begins with the hdhyendriyas^ 
and in the case of speaking, etc, it begins with hnddJii 
downwards 

Karika 32 — The functions have been differently 
attributed and their results differently enumerated The 
functions are so classified : — 


Name 

Gauda. 

MSthara 

Vacaspati, Oandrika 

Aharanam 

Karmendnyas .. 

Indriyas 

Kaimendriya. 

Dhuranam 


AbankHra 

Threefold antahkarana. 

PrakSSakaranam 

Buddhindnyas 

Buddbi 

Buddhlndriya, 


The explanation of Gauda ignores antahkarana. 
According to Vacaspati, antahkarana preserves life by 
means of i^rdnas?^ Gauda, jMathara, and Jayamangala 


This statement cannot stand according to Gauda, etc. ; see 
notes on karika 29. 
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do not take ten with ahdryam, dhdryam and 'praJcdSyam 
separately, and, therefore, the ten effects according to them 
are the objects of huddMndriyas and liarmendrvyas — 
Sahda, etc., and' vacana, etc Vacaspati and Candrika 
take ten with each and their ten dhdr-yas are divyddivya 
vacana, etc , ten dhdryas are pranaddahsanxiyd vrttyd 
sanram, tacca partMvddi pdncahhaictilcam, ^ahdadlndm 
pancdndm sartiuhalx prtMvl, tesam divyddivyatayd, and 
the same are ten prahdsyas. Mystery attaches to the 
meaning of this karika even after the extensive explana- 
tion The karyas are not clear, but the interpretation of 
Vacaspati and Candrika has the advantage over others 
because the former have been able to justify the occurrence 
of dasadlid with each. 

Vidlia is used according to Vami^idhara to show that 
though the karanas are numberless on account of number- 
less Purusas yet they can be grouped under 13 heads 
Karika 33 — Gauda strangely joins sdmpratakalam 
with visaydkhyam Vacaspati takes it to mean also those 
periods of past and future that are near the present so as 
to avoid avydpti in the vrtti of vdk How can 
karmendriyas be dvdri to antalikarana ^ Candrika answers 
— that they can also be of use in the function of antali- 
karana through the kuddTnndriyas 

KIarika 34. — Why tanmdtrds are avi§esa ? The 
different opinions are — (1) mdtra only excludes the speciali- 
ties of idnta, etc., and does not exclude the qualities that 
have come from previous stages'^®; (2) they have not been 
called viiesa like the indriyas, though both are produced 
from aliahkdra because they further produce hhutas , 
(3) they are pleasure-giving to the gods, sattvo, is pr^ 
dominant in them and, therefore, they are called avUesahJ' 

Vacaspati; Yogavarttika; justified by karika 38. 

Togavarttika. 

Mathara ; Gauda on karika 38. 
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Karika 35. — Sarmm has been interpreted by Gauda 
and Mathara to mean past, present and future objects, 
but the karika. can only be indirectly applied to past and 
future objects because in their cognition, only the deposited 
results of the use of bahyendriyas at some previous 
occasion are utilized ; and, therefore, there is no sense in 
calling antahharana dndri in such adrsta cognitions. 

Karika 36. — Prad^paJcalpah means that which 
illuminates the objects like a lamp and then it can be 
construed with praJca^ya; but Vacaspati interprets it as 
wick, oil and flame to elucidate parasparavilaJcsanah 

Karika 37. — ^The karika is to prove the supreme 
position that huddlii occupies Vacaspati takes the two 
halves of the karika as two argumente but Gauda and 
Mathara introduce the first and second halves with yasmat 
and tasmdt, respectively, i.e., introduce causal relation 
between the two statements Candrika introduces the 
arika thus buddhi though supreme does not work for 
her sake, but acts for the sake of Purusa 

VUtn^sfi pradhanapurusantaram is interpreted by 
Vacaspati as makes known the already existing minute 
difference between Pradhana and Purusa.’ 

^ K^ika 38. ^Vacaspati and Candrika say that one 
ca ’ IS to denote /letu and the other to denote samnccaya 
This IS superfluous but it is characteristic of Indian 
commentators who try to attach significance to every word 
in the text. 


Vamsidhara illustrates pleasure, etc , by tlie example 

T T oannot be 

separate examples for individual ynnas. Each obiect 

reprints all the three and ,t becomes pleluml^ 

petoful or indifferent as they come to promineC 

ment^”re i»BMionsly mates the state- 

the nUartante. to include 
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'prahhutaJ}, also and ho says that the former have been 
specially mentioned to show the gannat'ca of jJva 

Karika 40. — The karika uses such attributes as could 
have been differently interpreted but there is not much 
difference amongst the commentators which may be due to 
a continuous tradition of meaning. 

Niyatam means which persists from the first creation 
to the time of great dissolution™ or which persists as long 
as true Imowledge does not arise ™ But Candrika interprets 
it as different for every soul. 

Gauda does not include hdJtyendriyas in the 
suhsma^arira. Sahkhya-Sutra enumerates buddMndriya, 
pranas, huddlii and manas A modern writer®® has suggest- 
ed that the non-inclusion at times of ahahJcdra in the 
constituents is because in the beginning there was only one 
suhsiaaiavlraP- This would be at once contradicted by 
Vacaspati who says that in the beginning, Pradhana 
created separate Ungas for each Purusa Others say that 
ahankdra is not mentioned because it is included in huddhi. 
Vijuana on sutra 3, 11 says that there are three types of 
bodies and they are sometimes said to be two because 
lingasarlra and adhisthana^arlra are confused into one for 
two reasons — ^firstly, because one depends on the other, and, 
secondly, because they are subtle 

Karika 41. — The explanation of Gauda seems more 
appropriate because he means the subtle body from Uhga 
Lihga has been used in the previous and the next kdrikds 
to mean suJcsma^artra and, therefore, that is the meaning 
that spontaneously strikes the reader. It has been used 
in karika 10 for buddhyddayah and Vacaspati takes that 


™ Vacaspati. 
w Gavda, Jayamangala. 

80 GbosTi ; ‘ Saniliya System and Modem Thonglit ’ 
® S%ranyagarbh<ypadhi‘i^pct, Bhasya on 3. lO- 
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sense and makes msesaili—suhsmaih karlraili on the basis 
of karika 39, but this means a repetition of huddhyadayali 
except the m.aliabliutas, which are absent in sTiksmaianra. 
Linga in karika 10 qualifies and covers the "whole field of 
vyakta. Gauda has been wise in making nirdirayairfi^ 
qualify lihqam so that ta.nmdtrds are excluded, and he 
joins mnmUesaih and takes out of it not vi^esaik like 
Vacaspati, Mathara and Candrika, but avisesaih which 


has been used in karika 38 for tanmdtrds. Mathara also 
takes out avUesaih but interprets it like Vacaspati — 
tanmatrani tairdvahdham suksmasarlram, Candrika adopts 
the meaning of Vacaspati, and as an optional meaning 
gives that linga = samudaydtmaka7h linga ^arlram cannot 
exist without the support of gross body. 

ICarika 42 — Prasangena has been rendered by 
'prasakt'iP' but it can be better rendered — ‘ on account of/ 
Vihkut'oa has been correctly rendered by Vacaspati 
and Candrika as mUmrUfyat; but Gauda and Mathara 
render it— ‘ as a king is supreme in his dominions.’ 

Karika 43 The karika has been made ambiguous by 
the commentators Vacaspati thinlcs that this karika 


gives the division in niviitta and naimittika, while the 
next gives as to what naimittikas proceed from what 
ntmtUas. In the previous karika all had agreed to render 
imrmitt'ika as sthuladehadi and the other as dharmddi. 
But here mikvtdk is equated to nahnittikdh which are 

Jayafflangala introduces 
kOTka 4^ael6 nnnttanmnntihas related before are 
here bnedy stated as of four kinds Yaoaspati, Candrika 
and Jayamangala divide the hhdvas onlv in twn f u + 
Matbara and Cauda divide tben. 


“ Vacaspati makes it modify tii^hati. 
Vacaspati. 



A CRITICAL STUDY OF THE SANKHYA SYSTEM 423 


dhijcdh as of Kapila; (2) 'prakrtikdh as of the sons of 
Brahman; (3) vaikrtikdli as oui'a 

To yScaspati and Gauda, karaim^hiiddhi but to 
Mathara it is equal to huddhikaTmantahkaraiuibheddh 
trayoda&a. Are pi'dkrtikabhdvdh limited to karanas only 1 
The question rises in reading Jayamahgala and 
Vam^Idhara If pi'dkrtikabhdvdh were only in Kapila, 
the question is decided, otherwise both types of bhdvdh can 
have their dimya in karana and kdrya. 

An odd opinion appears in Candrilca — prdkrtikdh 
are those that stay as long as the thing itself, e.g., 
<i]iahkdra, etc., from ‘niahat, and vaikrtikdli that stay at 
fits and intervals 


ICarika 44. — The use of dakdndbandha as one of the 
bandhdli has been used as evidence of the jealousy of the 
Sahkhya towards Vedic rituals. Prakrtibandha 
is when one worships Prakrti thinking it Purusa.^ 
Mathara includes in it the eight prakrtis Vaikrtikdh^ is 
when one worships bhutendnydhankdrabuddhih taking 
them for Purusa,“ Mathara considers it due to aiSvarya. 
or due to believing brahmddisthdna as the final goal. 
Adhastdt is sutaZddiloka^^ or tiryagyoni^^ ^ 

Dharma is not an important conception in the 
Sahldiya and therefore it is loosely interpreted. 

Karika 45.— Prakrti is explained as mahadahankara- 
bhutendriydni by Vacaspati and blmtendriydm are re- 
placed by 'tanmdtrdni by Gauda, Mathara an aya 
maigala It is strange how UuUndnyant haw bwn 
included in Prakrti. Why should Vacaspati diBer from 


IVacaspat., JayamaaeaW; why ahoald Vacaspati not aqa.t, 
this handha with his astavidUmdya in Jcarika 481- 
Vacaspati. 

Vacaspati, Candnka. 

87 Jayamangala, Ganda, Mathara. 

F. 64 
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•what he has said in the previous karika about fi’ahrti- 
landhaf All have qualified vaimgya in the karika by 
jndna&unya, and that is necessary because miragya 
coupled with jnana alone is a means to liberation as 
mentioned in Sankhya-Sutra. 

Karika 46. — Keith®® thinks that the karikas 46 to 51 
are possibly later interpolations. The reason given is that 
they uselessly reclassify the 'pratyayasarga in a different 
manner from what has been done in the previous two 
karikas and karilca 23. The argument is not correct 
because there appear other such unimportant karikas in 
the body of the work and their presence should be accouut- 
ed for by the further viveka, distinctive knowledge, they 
give. The karikas, if this procedure is admitted, will also 
lose their importance of determining the character of the 
Sastitantra Gauda and Mathara have become crude in 
trjung to become simple and illustrative about the 
divisions • — a§akti, as after properly seeing the post, one 
is not able to remove doubt; tnsH, he is not anxious to 
know the post because of what use is that Imowledge to 
him. siddhi. he sees the creeper that runs along the post 
and he has the knowledge of the post. 

Siddhi alone is regarded capable of bringing salva- 
tion, and Gauda says that tusti is the tdmasa, knowledge 
and siddhi the sattvika Icnowledge of persons on the path 
of liberation 

Karika 47. — ^How can asmitd, rdga, dmsa and 
ahhinivpM be viparyayas? The answer is that though 
they do not proceed from viparyaya still they are of the 
nature of viparyaya Candrika says that the propriety of 
saying karanavaikalyat is in debarring many more aSaktis 

caused by diseases, and in limiting the number to twenty- 
eight 


In ‘ The Sankhya System,’ p. 86. 
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EIarika 48. — ^Vacaspati suggests as if, leaving avidya, 
the remaining vi'paryayas affect only devdh, gods It 
seems that avidya alone matters for common people; and 
the rest, because they include divyddivya and animadayah, 
affect vogins. 

V O 

EI^ika 49 — Indriyavadha cannot be 'pratyaya- 
sarga; it may be partially ahankdrasarga; and therefore 
it can be called pratyayasarga only indirectly because it 
proceeds from ahankdra ■which is in pratyayasarga.^^ 

Karika 50. — ^Vacaspati and Mathara say that visayas 
are five and nparamas are also five. If the similarity is 
only in number, the expression is harmless but if it denotes 
causal relation, the statement cannot be justified because 
each uparama does not proceed from one visaya separately 
but it proceeds from the collective restraint of the five 
objects. Candrilca and Gauda avoid such ambiguity. 
Ramavatara Sarma realized the difficulty and. therefore, he 
dmded nparamas into two kinds — firstly, the five 
vairdgyas arising from seeing the futility of the five 
enjoyable objects, and, secondly, from seeing the dark side 
of arjanaraksana, etc. 

Prahrtydhhya?'^ is when one feels that the realization 
of true knowledge is a natural phase of Prakrti and there- 
fore it needs no meditation, etc.,’^ or when one knows the 
Prakrti and its sagunanirgunatva and its similar products 
and is satisfied with that,®^ or when one knows the Prakrti 
but not its sagunanirgunatva, etc.” Candrika names 
megha, the adhyatmiJca tusti that Vacaspati calls ogha. 

Jayamangala. 

sn These four are differently given in Sankhya Sangraha as 
paramdtmatva in Prakrti, huddhi, aharikdra and tanmdtrdts. 

Vacaspati, Candrika, JayamangaJla. 

Gauda. 

93 Mathara. 
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Eamavatara Sarma thinks that salila is actually ^arlra 
and it has been formed by suffixing iran to the root sar. 
R has been replaced by I because they are the same. OghO' 
and rirsti have been so called because they resemble rain 
in uncertainty. 

The names of the five baligah tustayaJi are variously 
given ; — 'par am, stiparam, paraparam, anuttamambhah, 
iittamdmbhah (Vacaspati. Candrika), sutamaTi, pdraffi, 
sunetram, -tidrikani, anuttamdnibhasiham (Gauda), tdrain, 
siitdram, sunetram, siimarlcarti, uttam,d7nbhasika7n 
(Mathara), sutdram, supdram, . . ., anuttamambham, 
uttamdmbliam (Jayamangala). This shows the imcertainty 
about their names. Eamavatara Sarma has forced 
some interpretation into the names given by Vacaspati 
the first is called 'pdra because it carries one beyond the 
pains of earning, the second is called supdra because one 
may be tempted to enjoy even when one has realized the 
troubles of earning, but it is practically impossible for 
one to think of enjoying when one sees the troubles of 
protecting; the third is called pdrdvara because one who 
observes depreciation is at times tempted, and at others 
not tempted; the fourth is omuttamdmbTiah because it 
arises from a selfish desire, i e , on account of the fear of 
- diseases in enjoyment , and the fifth is uttamdmbhah 
because it is prompted by mercy 

ICabeea 61 — Vacaspati has explained the five siddhis 
in two ways and the other commentators have adhered to 
one method or the other, or they have draivn material from 
both the sets The first meaning given by Vacaspati looks 
artificial. He has distorted the meanings to class the eight 
siddhis into Jietv, lietuhetumati and Jietumatl He could 
where such was wanting. The other meaning sounds more 
not have remained satisfied without introducing regularity 
correct and natural because in it there is neither the 
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necessity of twisting the sense of words, nor of changing 
their order. This meaning has been picked up by Jaya- 
mahgala and there is every possibility that Vacaspati 
borrowed it from Jayamahgala, or that there were two 
concurrent traditions. 

Vacaspati th i nks that aiiku^a is used in the sense of 
distractive, nivdraha, and therefore, for him the threefold 
anktiia is mparyaya, aiahti and tusti. Vijfiana says that 
it means attractive, dkarsaka, and therefore the threefold 
ankuia is uha, iahda and adhyayana, suhrt'prd'pti and 
ddna being of lesser importance. The objection that 
tusti and atusti cannot be both averse to siddhi is answer- 
ed thus — that they represent two independent dharmas 
and not the absence of each other TJha, etc, are them- 
selves siddhis and therefore they should not be counted as 
ankusa. Vacaspati is therefore correct and the confusion 
is created because ahkuia bears a double meaning 

The atustis and asiddhis can be settled with great 
difficulty. Gauda and Mathara have given them opposite 
names because they represent opposite ideas — anamhhah, 
asalilali, etc.; but Jayamahgala gives to the asiddhis the 
names uiosamusnamdnorainityddydh. 

- KI^ika 62 — ^Naturally bhdm means 'pratyayasarga 
and lihga, suksma&arlra. They have been used in previous 
karikas in this sense but in this karika their sense has 
been slightly strained. Vacaspati makes iihga=^oxd, etc., 
and the twofold body, and &M®a=the thirteen karanas 
which are not possible without dharma, etc., because these 
two sargas-sixe essential for the enjoyment and release of 
Purusa. According to GaUda, lihga isi tanmdtrasarga up 
to the fourteen bhutas; according to Candrika it is the non- 
visible group of mahat, etc., and according to Mathara, it 
is suksma§cLrira and the thirteen karauus. VijflMa. 
regards the two' kinds more closely to a creation of intellect. 
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regarding lihga as huddhi itself and bJidva as its condi- 
tions 

Karika 58. — There is no harm in calling the bhautika- 
sarga as a phase of the lihgasarga; Jayamahgala and 
Mathara hint it as a third sarga. Aniruddha on sutra 
3. 46 divides the whole creation into six — sura, asura, nara, 
preta, ndraha and tiryah and sthdvara are included into 
ndraha. Candrika has two alternative devices for the 
case of pot, etc. — (1) they are not included because bTiautiTca 
means bodily, or (2) they are to be included in sthdrara. 
The latter view is held by Vacaspati. 

Karika 55. — Lihgasydvinivrtteh is dissolved in two 
ways by Vacaspati — (1) Uhgasya amnivrtteh, (2) Uhgasya d 
vinivrtteh. The latter device is resorted to by Gauda, 
Candrika, Mathara, and Jayamangala. Mathara reads 
samdsena=sanhsepena in the karika instead of svabhdvena. 
Jayamangala thinksi that jard and mar ana include gcurblicb 
and janm^a also. Lihga should mean suksmaiarlra because 

that will suit the belief that lihga disaiipears after viveha, 
only 


Karika 56. — ^Mathara and Cauda have given a world- 
ly example of svdrtha : — ^as one does his friend’s work as 
if it is for himself. Candrika extracts another shade of 
meaning. It says as others work for their own interest, 
so the movement of Prakrti for the sake of Purusa is also 
possible because movement requires some sort of purpose. 
V%moksdrtTiam according to Vacaspati is to indicate that 
the ever-active Prakrti does stop for some particular 
Purusa, who has gained Imowledge and according to 
andrika it is to indicate that the world may cease for one 
but continue for the rest. 


KJtoiKA o7. Cauda, Mathara and Jayamaugala 
apply tho example to nivrtti also-as the cow stops giving 
miU. when the calf is nourished. Kamavatara garma says 
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that a cow does not give milk as long as it does not give birth 
to a calf, though it is taking its regular food; this is the 
force to vatsavi'orddJiaye. 

EIarika 59 — Prakdiya cannot mean after giving 
direct knowledge of Pradhana because it is always to be 
inferred Therefore dtmdnwm, in the karika means 
idbdddydtmand. The same can be further elucidated by 
what Abhyahkara®'’ says on the necessity of postulating 
bhutas and mdriyas — the formula is that liberation is 
caused by the knowledge of the difference 
in Purusa and Prakrti, but Prakrti is too subtle to be 
known and it can be loiown through its effects only; 
'prakrtimkrtis are also difiBcult to know and therefore 
bhutas and indriyas are admitted as tattva; and there is 
no necessity of multiplying the tattvas by further accept- 
ing cow, pot, etc., separately. 

How can Prakrti, that is, vibhu, turn back? The 
trouble could be simplified, if it was held that the Prakrti 
did not turn back but that it was only recognized in its true 
colour and so the samsdra ceased for the individual Purusa. 
This explanation would have been faultless, but the 
Saukhya bases all movement in Prakrti on its samyoya^^ 
with Purusa®® without which it will remain always 
inactive The meaning of samyoga cannot be restricted to 
sympathetic response®^ because Purusa is quality-less. 

In commenting on Sarvadar^anasamgraha, Bhandarkar, 
O.R.I. Publication, p. 319. 

But in karika 66, samyoga is left of no importance — creation 
is due to ignorance and it ceases when Prakrti bas accomplished 
the enjoyment and release of Purusa because then there remains 
nothing more for it to do, even if there is samyoga. 

^ Pancaratras add one more principle, kala. 

Yijnana. holds a real contact and differentiates between 
contact and change; therefore contact does not bring change in 
Purusa. 
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Some say that after the release of Purusa, Prakrti 
keeps aloof assumiag the form of some god. Difierent 
tattvas having different superintending deities, adhidawa, 
IS a conception of later Sahkhya 

Karika 60. — ^Vacaspati and Candrika have used the 
karilca to strengthen the pre-mentioned idea of selfless- 
ness in Prakrti, hut Mathara and Gauda wrongly think 
that the karika gives some clue to the cause of cessation 
of activity in Prakrti. Mathara has well characterized 
the relation of it and Purusa as — ^like the feather of a 
peacock he is painted only on one side. 

Karika 61 — Gauda has a quaint explanation in store 
— Prakrti has no further cause and therefore it does not 
again come in view of the released Purusa ; for that reason 
it is siikumaratara^ i e , it has no better lord over it like 
i&vara, etc, as its cause. While Jayamahgala says that 
before Imowledge Prakrti shows itself only in vyahta form 
and when Imowledge is attained, it feels that it has no 
subtler” form than myahta It should plainly mean 
sensitiveness.^® Vam^idhara uselessly tries to justify on 
all fours the example of kvlavadhv by saying that it refers 
to the jada body and htiddhi that looks cetana on account 
of the approximity of Purusa, but he has not noted a 
greater disharmony when Vacaspati and Gauda say 
that she does not see other persons.^^ The case is opposite 
with Prakrti ; it ceases for the Purusa who has the 
discriminative knowledge, and continues to charm the 
remaining lot 


” subhogyatara. 

” ^<ire=.nlksmatara. 


i® Kyayainaeiari objects to the delicacy of Prakrti which is 
SSr! Pnrnsasj and Hall in translation 

^101 rfi, ’ objects becanse it is insentient. 
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Karika 63 — Candrilca wrongly says that atmana^ 
iuddhirfiyena and dtmdnam^^'pwrusam,; Prakrti binds 
itself by itself, no blot stains the Purusa.^’® How is acetand 
Prakrti either bound or released ? Bhoga will mean 
avasthd, laksnd and 'parindmcibliedas that are visible in 
Prakrti. 

Karika 64. — Ke'dalam^mit mixed with vipiryaya^^ 
but Candrika strangely equates it with what is visible to 
Purusa only, which is not a sound expression because of 
the disinterestedness of Purusa. 

KIarika 65. — Svasthah — dtmani stJiito na frahr- 
tzstkah, tatali prakrteh nwrttatmt, according to Jaya- 
mangala, but Vacaspati reads susthah and strains its 
meaning to suit the context — he still has a slight mixture 
of sdttviki huddhi,^’^ otherwise he cannot see Prakrti. 
Vacaspati admits this mixture only in Jlmnmukta state; 
but what is the harm if it continues in moksa state alsol 
It will then facilitate the understanding of the multipli- 
city of Purusas even when they are released. 

Karika 66. — Gauda and Mathara have given two 
worldly examples to illustrate the cessation of all activity 
in Pradhanar— (1) when debts are cleared, and (2) as no 
progeny from cohabitation of the old. 

Karika 67 , — Jlvanmukta state^*® is not possible 
because when indiscrimination is destroyed there can 
remain no body. Vijflana.^®® surmounts\ the difficulty by 
saying that indiscrimination and actions work only 


Strengiiliened by saiva in the second ba'lf of tbe kariha. 
Vacaspati, Ganda. 

TSlab in Gitarahasya thinks it a device to avoid increasing 
tbe number of gunas by accepting one more finer state. 

Yogavarttika thinks that asam-grajnatayoga is superior to 
knowledge becanse it overcomes prarahdhahafmO'. 

On Sutra 1. 24. 

P. 65 
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(An exposition of the idea of Sufiism or 
" Islamic mysticism ” from the original, 
orthodox standpoint.) 

BY 

MAHB0B ‘ALI 

How far Islamic mysticism corresponds with the 
positive and real teachings of Shari ‘at-ul-Islam, is the 
question to be studied in the following pages. 

It will consist of a preamble and a series of articles 
bearing upon the particulars set forth in that preamble. 

The discourse will involve the following items of 
research ; — 

(1) The inquiry into the origin of the words 

“ Sufi ” and “ Tasawwuf ” and the notion 
or the group of notions out of which it first 
originated, setting forth its full and 
exhaustive connotation. 

(2) The next aim which is to be dependent upon the 

results obtained by the inquiry into the first 
one would be to show that the prevalent 
misconception as to the implication of the 
term and the idea that Sufiism is a path 
divergent from and positively in variance 
with the teachings of Shari ‘at-ul-lslam is 
entirely baseless 

To prove the above fact by the sayings of the very 
exponents of Islamic mysticism, like Shaikh 
Abu Sa'id Abu’l Khair, ‘Abdu’l Karim Jili, 
Muhyyu’ddin Ibnu’l ‘ Arabi, etc , the so-called 
435 
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promulgators of liberal views, amounting in 
the opinion of their European critics, to 
heresy 

(3) To make an elaborate survey of the field of 
mysticism as provisioned by the Islamic 
Shari ‘at and to show that almost all the 
recognized principles and technicalities, even 
most of the ritualisms, have their prototype 
and origin, express or implied, in practices 
and sayings of the first four Caliphs and the 
other associates of the Prophet. 

The Sufic ceremonials such as tousic and sing- 

ing), j5'jJ| kfti=. (the circle of recollection), XstAj (disciple- 
ship), juSU/i (watching oi^er the inmost self), 
(gaberdine), (monastery), etc . and the Sufic 

technicalities such as (self -mortification), 

(seclusion), (miracle), Ajj> (passing away from 

self), (not being), (real being), xAvki (the 

substance of God’s Grace). ijojS (contraction), 

(expansion), (certainty), (exposition to 

blame), Jly=>-| (ecstasies), and so on, — have been -wrongly 
taken to point to something novel in Islamic religion and 
to be contrary to both the form and the spirit of the faith 
in its purity and simplicity. 

The so-called distinction between SharT'at (the sacre'd 
law of Islam) and “ Tariqat ” (the path of Sufiism) is due 
mainly to the wrong belief entertained in relation to the 
Islamic Sufiism. more especially by modem European 
writers. 

It is to be shown that these critics have not only them- 
selves lost the aim and spirit of true Sufiism which was in 
its original and basic form nothing else than the purifica- 
tion of soul, the attainment of the knowledge of truth 
through self-mortification, deep devotion and strict, firm 
and constant practice of the commandments of the orthodox 
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“ Shari'at ” and ultimately the union with the Creator 
— the summum honum and the ultimate aim of the creation 
and existence of the human beings — but they have been the 
source for giving rise to a number of misconceptions con- 
cerning Sufiism itself both within and without the sphere 
of Islamic society. 

This fact has also contributed most strongly towards 
the’ nourishment of the belief that the Sufic rites and 
technicalities like those mentioned above are the ones 
invented by the mystics at some later stages of Sufic 
evolution and that they have no existence in the original 
code and the fundamental teachings of the Islamic faith 
The following is the list of some of the most important 
works on the. subject of Sufiism: — 

(1) Kitabu’l Luma' — by Abu Nasr Sarraj Tusi. 

(2) Kashfu’l Mahjub — ^by A1 Hujwirl 

(3) Futuhu’l Ghaib — by Sayyid ‘Abdu’l Qadir Jilani 

of Baghdad. 

(4) Ghunyatu’l-Talibin — by Sayyid ‘Abdul Qadir 

Jilani of Baghdad. 

(5) Mantiq-ut-Tair — ^by Farid-ud-Din Attar. 

(6) Tadhkiratul-Awliya — by Farid-ud-Din ‘Attar. 

(7) Lawa’ih — by ‘Abdul-Elahman Jami. 

(8) Nafahatul Uns — by ‘ Abdul-Rahm'an Jami. 

(9) Al-Risalatul Qushairyyah — ^by ‘Abul Qasim 

Qushairi. 

(10) Ihya’ul ‘Ulum — ^by Al-Ghazali. 

(11) Kimiya-i-S‘adat — ^by Al-Ghazali. 

(12) ‘Awariful Ma'arif — by Shaikh Shihab-al-Din 

Suhrawardi. 

(13) Hadiqah — by Hakim Sana’!. 

(14) Kitabul Ta'arruf Fil-Tasawwuf — by Abu Bakr 

Muhammad Ibrahim al Bukhari. 

(15) Matalib-i-Rashidi — by Shah Turab ‘Ali 

Qalandar. 
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(16) Fusus-al-Hikam— by Muhyy-al-Din Ibnu’l 

‘Arab! 

(17) Futuhatu’l Makkiyyah — by Mubyy-al-Din Ibnu 1 
‘Arabi. 

(18) Kitabu’l Yawaqit wa’l Jawahir — ^by ‘Abdul 
Wahhab Sha'ranl 

(19) Al-Ikhtisar — ^by ‘Abdul Wahhab Sha‘ranL 
(29) Tabaqatul Awliya — ^by ‘Abdul Wahhab Sha- 

‘rani. 

(21) Mizanul Sharl'at — by ‘Abdul Wahhab Sha- 
‘rani. 

(22) Al-Hadiqat A1 Nadiyyah — by ‘Abdul Ghaui- 
al-Nablusi 

(23) Jawahirul Nusus — ^by ‘Abdul Ghanl-al-Nablusi. 

(24) Maktubat — by Mujaddid-i Alf-i Than! of 
Sarhind 

The following are the leading authorities on 
Sufiism : — 

’ (1) Muhyy-al-Din ‘Abdul Qadir Jilanl. 

(2) Shaildi Shihab-al-Din Suhrawardi. 

(3) Shaikh Farld-al-Din ‘Attar. 

(4) Shaikh ‘Abdul Wahhab Sha'rani. 

(5) ‘Ali b. ‘Uthman al-Hujwiri. 

(6) Abu Bakr Muhammad Ibrahlm-al-Bulcharl 

(7) Al-Ghazall. 

(8) Sayyid ‘Abdul Karim Ibrahim-al Jili. 

(9) Mawlana Jalal-al-Din Ruml. 

(10) Muhyy-al-Din Ibnul ‘Arabi. 

(11) Saj^id ‘Abdul GhanI al-Nablusi 

I 

^ which was lu 

han the purifica 
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SharI ‘at-ul-Islam— Its Conception. 

It is held by some persons not thoroughly conversant 
with the true idea of Sharrat-ul-Islam that “ Sharl'at ” 
is simpty a name given to a code of law consisting of a 
number of (jdSlyt (positive religious commandments), 

(the most necessary points relative to religion), (the 

legal or legitimate things in religion), (things 

unlawful in or forbidden by religion), etc. This idea is 
absolutely wrong. The Sharl'at, as it is, is nothing but 
the embodiment and the sum-total of the entire system of 
commandments relating equally to the physical, mental 
and spiritual existence of human beings. It encircles all 
mystical and theological ideas and admits within its scope 
all those eternal truths and dogmas of which 
(the path of Sufiism) forms but a component part. 
Consequently it has been observed as a duty by all saints, 
spiritualists and professors of Islamic faith to refer all 
their truths and observations to one single test of Shari ‘at. 
SliarTat is the touchstone to which all the different types 
of dogmas are applied and tested If they correspond 
with it they are genuine and admittable, otherwise false 
and rejectable. SharTat is the pith and marrow of faith 
and the keystone of religion. It is like the central body 
in the cosmos round which all the other planets revolve. 
The word “ Shari ‘at ” is synonymous with the word 
“ Path,^’ i.e , the path led by the Prophet of Islam — peace 
be on him — and the phrase “ the path of the Prophet ” 
is to be used in the absolute and the general sense instead 
of a limited one to signify only a number of commandments 
relating to the physical side of man. It is the “ path 
to which a Muslim refers when he pronounces in his daily 
prayersi the verse of the Qur’an (Guide 

us to the right path), that is, the path of our Prophet, the 
firm adherence to which is the positive and bounden duty 
of everv true believer of Islam. 

F. 56 
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In the second part of this discourse I propose to give 
a number of quotations out of the sayings of some of the 
prominent Sufis to show what point of view they took 
of Sufiism (the path of Divine Knowledge), what was their 
conception of ‘ lasawwuf,” and how far they held its' 
laws to correspond with those of the Shari'at in all its items 


and details. This would be to show that the “ Shari'at ” 
(the orthodox religion) and the “ Tariqat ” (the Sufic 
path) are together not only inseparable, but are really the 
different names given to one and the same code of law— the 
one SharTat (in the popular sense) referring more to the 
outward form than the essence of the religion, while the 
ot er called Tariqat ” devoted more particularly to its 
internal or spiritual phase than the external Apart from 
leir^ mutually independent, they are the two vital organs 
ot toe one and the same system, i e , the religion of Islam, 
a in t e absence of either of these two the system 
canno wor Shari at ” is simply a name given to the 
aggregate of the Islamic religion. The more popular word 
- , r . generally expressed to suggest the sum- 

io ^ Islanuc faith, and similarly the word “ Sufiism ” 

a y ut a sjuonym for Islam with special reference to 
I S essential rather than its superficial side It is the circum- 

cirniL /flf rr “ Tasa^vAvuf ” being coined and 

circulated that has led to the efforts for its application to 

ne particular phase (i.e., spiritual) of religion, with an 
obvious disregard of the former, i e., orthodox Islam 

tion Ikh discussed in some detail in connec- 

‘‘ Sul’’ T '' f as regards the origin of the word 

devoted Jrr 1 i of men 

thin? in'their nil • because it signified some- 

whj; ti’ritrtr r ™ “'“‘■ 

“ Muslim ” does Imt l,»'° expression 

’ ly nailing tl.emselves 
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Sufis ” rather than “ Muslims,” they meant to give 
particular emphasis to that essential side of religion 
(spiritual) which had begun unfortunately to be so much 
neglected in particular by a majority of its adherents all 
through the community 

Etymologically the word “ Shari'at ” includes and 
involves ever)d>hing concerning religion whether outward 
or inward, physical or spiritual, pertaining whether to 
^LJo JUel (forms and practices) and to aSUa (religious 
beliefs) or to (purification of heart and soul) and 

to i:y|p.ioL£Vjo (self-mortifications) and to ^;yLob) (exertions), 
in order to secure that purification of heart — while 
Tariqat (the path of Sufiism) or (gnosis or the 

Divine Knowledge), are words coined in order to 
signify and emphasize that important phase of the shari'at 
which might either have been thrown into back- 
ground or partly neglected by a number of its unscrupulous 
exponents in the later periods of Islamic history Thus 
“ Tariqat ” or “ Ma'rifat ” is but the further reiteration 
of a part of conception already included in the common 
expression “ Sharrat” 

In order to establish the point more perfectly and to 
bring about complete refutation of the adverse opinions of 
the critics I shall deal with this part of my discourse at 
some length, giving in this connection some fifty-eight 
quotations from different Sufi saints of recognized learn- 
ing and piety 

Origin of the word ‘ Sufi ’ 

Under this item of my discourse I propose to discuss 
briefly the origin of the terms Sufi and Tasawwuf and 
examine some of the most authorized opinions advanced 
by the original authorities on the subject, like Abu’l 
Qasim Qushairl. ‘All b. ‘Uthman Hujwiri and Shaildi 
Shihabu’d-Din Suhrawardi, as to the derivation of the 



442 THE ALLAHABAD HNIVEHSITY STUDIES 

words and the original conception attached to 
them together with the gradual changes that might 
have occurred in the conception through different 
periods of Sufic evolution I deem it unneces- 
sary in this connection to enter into any elaborate 
details concerning the discussion as to the origin of the 
words and their derivative sources, as the work has 
already been elaborately done bv the abovenamed writers, 
viz , by Abu’l Qasim Qushairl in his remarkable book Al- 
Risalatu’l-Oushairiyyah and by HujwTrl in his Kashful 
Mahjub and by Shihab-ud-Din Suhrawardi in his ‘A'wari- 
fu’l Ma'arif.’ Thus after relating briefly the most authoriz- 
ed views advanced on the question by the prominent authori- 
ties and adopting the most favoured opinions formed on 
the matter. I shall pass on to the more important part of 
the subject 

In connection with this I shall pay special attention 
to the giving of a clear and true interpretation of the say- 
ings of some great Sufi saints together with the explana- 
tion of the nature and rationale of certain Sufic technicali- 
ties, to show that in their essence they are by no means 
foreign to or incoherent with the orthodox Shari ‘at and 
the assertion that they are an innovation in the Islamic 
religion is untenable. 

As regards tlic.^e observances and technicalities it is 
to be shown that they all spring out of the fountain-head 
of the orthodox SharTat and are recognized by and em- 
bodied in the Qur’an and the Hadith : though tliey in 
course of their onward flow, being influenced by the cur- 
rent of communal or sectional caprices might look to have 
adopted an obviously divergent and novel form. 

In the latter part of this section I shall examine in 
brief the Sufic ideas as they originated in the time of the 
Prophet and propounded by him through numerous vcr.ses 
and precepts as essential elements of religion, prevailed 
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as dominant religious factors in the days of the Sahabah 
and then in those of their followers and then the 

foiiowers of the followers and were transmitted 

by them to the later generations till they reached our own 
times. 

I shall, further on, give details of the important 
monastic hierachies and the Sufi “ orders ” formed in 
the later periods among Sufi communities all over the 
Muslim world together with an observation of their dis- 
tinctive features as regards the details concerning their 
respective modes and teachings 

The word “ Tasawwuf ” is an innovation in- Islam. 
The term. Sufi seems to have been invented by the men of 
Baghdad. The Qur’an calls xi.eil(JU£>| (men of the Suffah or 
bench) — to which this class has been attributed with the 
designation of (poor or destitute). A verse of 

the Qur’an runs thus; — 

“ for the destitute who have been expelled from their 
homes ” 

Another; — 

^1 ... xU| p|ywJJ 

“ for the destitute men Avho have been detained in the way 
of God ” 

According to Abii Nasr SarraJ (Kitabu’l Lum'a, page 
26) Syrians also call them by the name although 

in the opinion of Abu Nasr the word is not an invention 
of the men of Baghdad, but is traceable in times consi- 
derably earlier 

In Kitabu’l Lum'a he writes ; — 

“ But it is impossible to believe that it is a newly 
created term that has been invented by the men of Bagh- 
dad. One of the chief reasons is the fact that it was pre- 
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valent in the time of Hasan of Basra and Hasan was con- 
temporary to a party of the (associates -of the 

Prophet). It is related of Hasan that he has said : ‘ In 
course of my (circuit round the Ka'bah) I saw a 

Sufi and offered to give him something, but he refused to 
take it ’ In a book in which the stories connected with 
Mecca have been collected, it is related of Muhammad b 
Yasar and others that m a certain period prior to Islam 
the city of Mecca had been vacated to the extent that no- 
body followed the customary circuit round the Ka'bah. 
In the meantime there used to come from some far and 
distant country a ‘ Sufi,’ performed the ceremony and 
went back ” 

If the above account be taken as correct, it would 
prove the fact that the term was prevalent in pre-Islamic 
times and was applied to men exclusively devoted to virtue 
and piety 

But as far as the historical sources are concerned, the 
first man to receive this title in Islamic time was Abil 
Hashim Sufi — a contemporary of Sufyan Thawri, who 
died in the year 150 A H (Kashfu’l-Zunun) 

This much has been admitted even by the leading 
Muhammadan Sufis that the period of invention of the 
term lies somewhere in the period after the days of 
Sahabah (the associates of the Prophet). Qushairi says 
in his Risala: “ After the time of the Prophet no special 
and distinctive name was given to the ‘ Sahabah,’ be- 
cause of the fact that there could possibly be no honour 
for them above that of the Prophet’s companion- 
ship.” 

After Sahribah there sprang up the title of 
(followers of the Sahabah) After this, as time 
went on prominent men of learning and piety came to be 
distinguished by the name of and (devotees). 

But as the men of every grouji of society, even the 
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“ lieretics,” claimed to .be ascetics and devotees, so 
they, in order to he distinguished from the rest of the men 
in the community of Ahl-al-Sunnat-wa’I-jama‘at (the ac- 
tual followers of tlie ways and manners of the Prophet) 
who were specially devoted to gnosticism and piety, came 
to be called “ Sufis.” Thus the appellation “ Sufi ” had 
been invented prior to the lapse of the third century A H 
Even Abu Nasr in his book “ Al-Lum‘a ” admits this 
much and says: “ If anybody puts forth an objection as 
to the cause why we do not hear the name of ‘ Sufi ’ in 
the days of Sahabah (companions of the ProiDhet), nor 
even after their time there can be found any mention made 
of such word ” — with reference to those times 
we are aware of such terms as 

(wanderers), and (destitute persons), but no 

Sahabi (companion of the Prophet) is known to have- been 
called by the name of “ Sufi ” — then as an answer to the 
objection I would say that the companionship of the Pro- 
phet is itself a mark of honour and superiority, 
so much that whosoever was fortunate enough to possess 
it, no other title of honour, however grand it might look, 
could be properly given him. Do you not observe) the 
fact that it is these men who are the Imams (heads) of 
all the saints, devotees, servants and gnostics, and all 
those perfections and honours they have derived through 
the blessed companionship of the Prophet — ^peace be on 
him • Thus when the dignity of these persons is attri- 
butable exclusively to the companionship of the Prophet 
which is the noblest of all t'he ranks and attributes, it is 
impossible, in face of such dignity, to give them a title of 
honour on any other basis. 

Opinions differ as to the derivation of the word 
“ Tasawwuf.” Some attribute it to «Aoh (men of 

the bench or verandah), according to others it is derived 
from “ Safa ” (purity), and according to some others it 
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comes from the word “ Safi ” (line). But judged according 
to the rules of derivation all the above statements appear 
obviously erroneous. In Kitabu’l Lum‘a it is mentioned 
that the word “ Sufi ” was formerly “ Safwi ” which 
owing to its sluggishness came gradually to be pronounced 
as “ Sufi.” It could naturally have been derived from 
" Suf ” w’hich means “ wool,” but as a matter of fact the 
wearing of wool has never been a peculiar attribute of the 
class So far is the view adopted by Qushairi. But Ibn 
Khaldun says that although wearing of wool is not a dis- 
tinctive feature of this class, yet it has been found 
that these people mostly wear woollen garment, and so he 
holds the derivation to be preferable. Kitabu’l Lum‘a 
says that “ men of Hadith ” (Traditionists) are attri- 
buted to Hadith, and the men of Fiqah (or Jurists) 
are attributed to religious law But with Sufi the case is 
different. He cannot be attributed to any particular 
branch of learning or to any special kind of qualification, 
for he is the sort of man who does not possess any parti- 
cular relation to any of these qualities, while his self is at 
once the combination of all these qualities without having 
any special connection with any particular learning, quali- 
fication or locality Besides this, his conditions (spiritual) 
are subject to changes, vascillations and innovations at 
every next moment, while he goes on praying God conti- 
nually for further additions in his spiritual ranks. So if 
he be attributed to any special qualification he must neces- 
sarily be attributed to a fresh quality at every fresh 
moment In view of this difficulty it was thought expe- 
dient to attribute them to their outward personal pecu- 
liarity, and that was ” the wearing of wool ” which has 
ever been a badge of distinction of the prophets, saints and 
devotees, and which gives in a concise form a clue to all 
their learning, actions, characters and qualifications. 
Companions of Christ have also been attributed by God to 
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their external apparel, Who has called them “ Hawariy- 
yun ” These men wore white clothes, so. in- 

stead of being attributed to their actions and conditions 
they were attributed to one common peculiarity that con- 
cerned their dress 

Hujwiri seems to favour the derivation of the word 
“ Sufi ” from Saif a (purity). In his famous work 
Kashfu’l Mahjub, in connection with the discussion as to 
the derivation of the word he saj^s. 

“ Some assert that the Sufi is so called because he 
wears woollen garment (Jama-i Suf) , others assert that he is 
so called because he is in the first ranlc (Safi-Awwal) ; others 
say it is because the Sufis claim to belong to the Ashab-i- 
Suffah, with whom may God be well pleased I , others again 
declare that the name is derived from Safa’ (purity).” These 
explanations as to the true meanings of Sufiism are far 
from satisfying the requirements of etymology, although 
each of them is supported by many subtle arguments. 
Safa’ (purity) is universally praised and its opposite is 
” ICadar ” . 

The Prophet — on whoim be peace ! — said ■ ‘ ‘ The Safa 
(pure part is the best) of this world is gone, and only its 
Kadar (impurity) remains Therefore since the people 
of this persuasion have purged their morals and conduct, 
and have sought to free themselves from natural taints, on 
that account they are called ‘ Sufis,’ and this designa- 
tion of the sect is a proper name(|vi.xi^yoU-f^f)hi3smuchas 
the dignity of the Sufis is too great for their transactions 
(Mu'amalat) to be hidden, so that their name should need 
a derivation.” 

In another place he says- Sufi is a name which is 
given and has formerly been given to the perfect saints 
and spiritual adepts. One of the Shaikhs says: “ He 
that is purified, by love is pure, and he that is absorbed in 
the Beloved and has abandoned all else is a ' Sufi ’ ” The 
F. 57 
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name has no derivation answering to the etymological re- 
quirements, inasmuch as Sufiism is too exalted to have any 
genus from which it might be derived ; for the derivation of 
one thing from another demands homogeneity (Mujanasat) . 
All that exists is the opposite of purity (Safa’) and things 
are not derived from their opposites To Sufis the mean- 
ing of Sufiism IS clearer than the sun and does not need 
any explanation or indication Since Sufi admits of no 
explanation, all the world are interpreters thereof, whe- 
ther they recognize the dignity of the name or not, at the 
time they learn its meaning 

Khanqah (Monastery). 

It must at any rate be admitted that monasteries are 
among a number of other 'innovations the existence of 
which cannot be traced back up to the time of the Sahabah 
(companions of the Prophet), and which came into being 
considerably afterwards In the time of the Sahabah they 
were quite unknown things. Still it is a serious mistake 
to attach to them a technical importance and regard them 
as a positive mark of innovation. They should only be 
looked upon as places which provided shelter to Sufis who 
assembled together to cany on their esoteric life in a safe 
corner apart from the world and its distracting annoyances. 
Just as it has been a custom to build forts for soldiers to take 
shelter in during wars, schools and colleges for students 
to assemble in for acquiring Itnowledge, poor-houses and 
orphanages for the destitute and orphans, these monasteries 
were the houses built or the places set apart for religious 
devotees where they carried on the task of divine recollec- 
tion with perfect freedom As the time still went on they 
were supported through griints, bequests and endowments 
by wealthy persons of the community and by the state 

The first monastery of this type is said to have lieen built 
at Basra 
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Apart frimi tbe monumental innovations that relate 
to the outward structure of Sufiism there is also a number 
of obvious changes that seem to have taken place in rela- 
tion to its internal method and organization Although 
the personality of the Sahabah was an embodiment and the 
sum-total of all the elements of Suliisra taken together, yet 
in their case perfect harmony was maintained and no 
chance was given for any of these elements to get beyond 
the limits of moderation and disturb the balance. 

Sama' or Audition 

The origin of the ceremony of Sama' (audition) seems 
to be the following; — 

The Sahabah used to assemble together now and then 
and asked somebody present to recite verses from 
tbe Qur’an, so one of them recited while the rest 
listened ‘Umar used to say: “ 0 Abu ‘Ubaidab, malce 
us recollect our Lord* ” They then recited while all of 
them sat listening to them Some of the Sahabah used to 
say “ Come, let us refresh our belief in the Almighty for 
a moment* ” 

The Prophet — peace be on him — a number of times 
performed 'his dJu (supererogatory prayers) in congrega- 
tion with his companions. He once came to the (men 

of the bench) . there a reader (of the Qur’an) was read- 
ing verses of the Qur’an , he sat by them and kept hear- 
ing, Usually in the meeting of the (audition) and 

on the occasion of the observances of divine recollection 
the feeling of remorse and divine fear that is produced 
within the heart and causes tears to flow out of the eyes 
and a thrilling sensation to run through the body are in 
accordance with the specifications in the Qur’an and the 
” Sunnah.” the best of human qualifications, but as re- 
gards extreme uneasiness of mind, swooning, occurrence 
of death, shriekings — except in cases when a man is sub- 
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ject to a fit of ecstasy (in which case he is free from blame, 
as often happened in case of and those who came 

after them), which occurred when a powerful sensation 
struck their hearts which they had no power to bear. But 
even in such cases forbearance and steadfast calmness, as 
was maintained by the Prophet and the Sahabah is pre- 
ferable, although to produce enforced calmness on such 
occasions is not commendable and is a thing productive of 
no beneficial effects Tn fact, the best kind of (audi- 
tion) and one that can effectually bring about the puri- 
fication of heart is the of the Qur’an. But there 

are certain classes who, having neglected this noble kind 
of jUa*., began to hear sonnets and poems sung, indulg- 
ed in all kinds of wanton frivolities such as the slapping 
of hands, long-drawn melodies, etc., which bear a resem- 
blance to the whistling of the infidels and are the practices 
expressly forbidden by God. 

Khirqah (Gaberdine). 

Although among the prevailing Sufic technicalities 
there is none such that can be precisely and clearly traced 
back up to the time of the Prophet or to that of the Saha- 
bah, still if we rest aside for a moment from the apparent 
technicalities and titles, conventional Sufic ceremonials and 
all other obviously anomalous courses adopted afterwards, 
we shall find that almost all the essential elements of 
Sufiism had originated in the very times of the Prophet and 
the Sahabah. 

Shall Wali-u’llah says in his bookjdU|t>LJ^ld«viU.^5j»UAj!i5j 
“ As for the origin of Khirqah (gaberdine) it should be 
noted that the Prophet bestowed his garment on ‘Abdu’l- 
Rahman b. ‘Awf, on the occasion of his conferring upon 
the latter the office of the commander of the army. This 
ma}' be looked upon as the protot3’’pe of the modern Sufic 
custom of conferring Khirqah jvA«^.” 
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Bai'at (Discipleship) . 

As for the Bai'at' (discipleship) the assertion tiiat the 
custom is traditionary from the Prophet himself is a 
historical fact, and is expressly mentioned in the Qur’an 
But up to that time the system "was not yet organized as 
to its outward ceremonials and principles as is the case 
now. In those times the organization of the Sufic circles 
was only effected by means of spiritual bonds that tied 
together with its different organs, keeping the entire system 
in regular order 

In the early periods of Islam, the mutual intercourse 
among the Sufic parties was based upon companionship, 
union and love, the chief object of which was the cnltiva- 
tion of good TOorals, the rectification of habits and the 
purification of heart from base and morbid inclinations, 
rather than being grounded upon the ceremonious bases 
of Bai'at (discipleship) and Khirqab (gaberdine). 

The custom of wearing gaberdine was first introduced 
in the time of Junaid of Baghdad — ^the system of Baa'at 
was introduced afterwards The chain of its relation to 
its origin was unbroken and authorized, while the difference 
as to the obvious modes of connection makes no harm 

Thus both “ Khirqah and “ Bai'at ” have got their 
origin in the sacred " Sunnab.” 

He gives further explanation of the same point in the 
“ Izalat-u’l-IChifa’ ” in the follo'iving words; — • 

Here comes the point which must necessarily be kept 
in view Up to the days of the Sahabah (companions of 
the Prophet) , Tabi'in (followers of the Sababah) and Tab'i 
Tabi'in (foUowera of the followers), the Masha’ikh (spiri- 
tual directors) held intercourse with their disciples 

not on the ground of Bai'at (discipleship) or 
(wearing of gaberdine), but only with regard to the bene- 
fits of companionship. They never used to content them- 
selves with a single Shaikh or a single xiwJ.- (Sufic order), 
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but often one man sought company with a number 
of Masha’ikh and thus used to acquire relationship with 
a number of (Sufic orders), and consequently his 

line of connection could not be traced back precisely up 
to any particular Sahabi, except in cases where he has him- 
self confessed of having derived influence out of the com- 
pany of some particular “ Saliabi ” or he had been in his 
company for a considerable time or else he had become 
famed as the companion of that Sahabi and thenceforth 
that particular mark had become specified as a mark of 
distinction in relation to such companionship 

The Orthodox Caliphs. 

In Sufic circles generally as well as among the recog- 
m/ed Sufic d 5 masties the Orthodox Caliphs 
more specially the first two, i e , Abu Baler and ‘Umar 
appear to be more prominent in Ijestowing 
(spiritual bounty) than the rest Shah Wall u’llah in his 
l7,alat-u’l Khifa says: — 

After Fiqah (Islamic jurisprudence), the most pro- 
found knowledge is the knowledge of Ihsan (Sufiism). It 
is one that is at present known by the name of djJLJl 
(the Icnowledge of the divine path). Books like i-jjJjd! 
and have been written to discuss the subject. 

The first two Caliphs Abu Bakv and ‘Umar are the 
greatest “ intermediaries ” between the Prophet and the 
whole of the Ummat (Muslim community) whose duty is to 
teach these lores, by word and action, to the rest of man- 
kind and to utilize their best efforts to give publicity both 
by word and action to these learnings so that they may 
spread far and wide, and the men far and near may derive 
benefit from them. 

In the two books mentioned above, one can acquire a 
good deal of knowledge related from these two persons 
(i c., the two Caliphs Abu Bakr and ‘Umar). 
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Although it is held that there is a xXuaXaw ^ Sufic hier** 
archy) that begins from the Prophet through the medium 
of 'Umar, yet according to the common belief of the Sufi 
classes the most of the Silfi orders of discipleship are attri- 
buted to ‘All, the fourth Caliph. 

I give here a table of the more important Sufi silsilas 
which will make the point clearer; — 


Name of order 

Name of tbe 
Oalipb to 
whom 
attributed. 

Nome of tbe 
first saint 
through whom 
it runs. 

1 Uomarks. 

Naqshbandiryoli •• 

‘All and Abu 
Bakr. 

Hasan of 

Basra. 

Prevalent mostly in India, 
Central Asia and also 
m Mecca and Medina 

Qadiriyyab 

'All 

Do. .. i 

Prevails in Arabia and 
India 

Ohishtmyyah .. ] 

‘Alt 

Do 

Popular in India 

Kiibrawlyyah 

1 T)o, 

1 

1 

Do. 

Prevalent in Turan and 
Kashmir. 

ShSdbill 

Do. 

Do. 

Popular in Western 

Africa, Egypt and 
Sudan. 

ShattUriyya 

Do. .. 

Do. 

■ 

Prevails m India, 


All these orders begin from the Prophet and through 
the medium of ‘Ali pass on to Hasan of Basra who deriv- 
ed spiritual instructions from ‘All. 

The ceremony of wearing Kiurqali (gaberdine) is also 
said to have begun from 'All, as Shah Wall u’llah in his 
says: — 

Shaikh Majduddm of Baghdad mentions in his book 
named Sasjo that the attribution of the custom of 
wearing ‘ Khirqah ’ is traceable through reliable traditions 
to the Prophet and that it was the Prophet himself who 
first made ‘Ali wear ‘ Khirqah ’ and has in this connec- 
tion mentioned ali those attached to his chain of disciple- 
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ship on this basis. But cM®! (the traditionists) re- 

fuse to recognize this attribution of gaberdine to the 
Prophet. 

The Mysticism of the ‘Sahabah. 

Sufiism in its present form is nothing but a name given 
to certain beliefs and practices peculiar to the class, while 
up to the time of the “ Sahabah ” no belief exclusively 
peculiar to Sufiism had come into existence. It seems 
probable that the establishment of certain special Sufic 
dogmas and beliefs is due to the prevalence of philosophical 
ideas and the intercourse with the neo-Platonic philo- 
sophers that took place in the later Islamic times Certain 
philosophical sayings seem to prove this assertion ; 
for example, some Sufis hold that man’s body is 
ykAo\ (microcosm) . 

Such beliefs, of course, borrowed originally from 
Zoroastrian and heathen philosophy, came to be regarded 
afterwards as genuine Islamic ideas to wliich additions 
were made from time to time until a large edifice of blas- 
phemous nonsense was erected upon its basis in the name 
of leligion, while as a matter of fact it has nothing to do 
with the Islamic religion at all. 

.With the Sahabah the case was quite different. They 
were altogether immune from the destructive and degene- 
rating influences of such ideas They had in view the 
noble personality of the Prophet w’hich was unquestionably 
the fountain-head of all spiritualism and all morals. To 
the Sahabah (companions) he \vas the “ Lamp of Guid- 
ance ” from wdiicb they had acquired light, and this is 
the cause wdiy their mysticism does not contain any ele- 
ment other than true spiritualism, morality, action, piety, 
continence, resignation, patience and perseverance. This 
is the reason why the great Sufi writers have discussed with 
considerable emphasis and detail the Idnd of spiritual and 
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moral peculiarities of the “ Sahabah,” of which I propose 
to give here a brief classification. 

The Ohthodox Caliphs. 

Abu Baler Siddiq. 

To the Stiffs, Abu Bakr is the greatest authority on 
Sufiism Shah Wall u’llah m his book Tzalatu’l Khifa 
writes: — j’' 

“ The author of ‘ Kashfu’l Malijub ’ eulogizes Abu 
Bakr with the following epigrammatic remarks; — 

‘ Verily, purity is the characteristic of the Siddiq, if thou 
desirest a true Sufi ’ Because purity (Safa) has a root 
and a branch, its root beincf severance of heart from vUEl 
(obiects other than God) and its branch that the heart 
should be empty of this deceitful world. Both these are 
characteristic of the Greatest Siddiq, the Caliph Abu Bakr 
He is the leader (Imam) of all the flock of the Path ” 

According to Abu Bakr W^iti, Abu Bakr Siddiq was 
the first man in the whole o.jc| (Muhammadan 

community) to disclose through an indirect hint the latent 
secrets of Sufiism. Out of these secrets thinkers have de- 
rived i-«5Uai (subtle meanings) The first and the 
greatest of these secrets was that when he departed with 
all his worldly fortune and with each and every object 
of his belongings for the sake of God and came to the 
Apostle who asked him what he had left for his family, 
Abu Bakr replied: “ Only God and His Apostle' ” This 
is a remarkable hmt for a Unitarian in the reality of 
Severance (Co^ai). 

There is a number of other hints related to 

have been given by Abu Bakr from which other oiSliaJ (sub- 
tleties) can be deduced, and which the men of knowledge 
(saints and gnostics) are aware of Besides this there is 
a number of latent virtues and spiritualistic qualities that 
F. 58 
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had accumulated in the remarkable person of Abu Bakr, 
the enumeration of all of ■which would lodge us into un- 
necessary details We shall however give some of them 
here by way of example; — 

His (J^yj (or resignation to the Divine Will) was 
so great and perfect that he gave away all his fortune 
in the way of God with the remark that he had God 
and the Apostle for his family to rely upon. 

His abstinence and chastity was such that once he 
took milk served by his servant and when he learnt after- 
wards that there was some cause of suspicion about it, he 
put his finger into his throat and vomited it out. 

His foresightedness and vigilance was so great that he 
performed 'his (prayers) in the early part of night, 

lest he should go to sleep in the latter part of the night 
and miss it. ‘Umar used to perform his prayers in the 
latter part of night. When once the Prophet came to 
know it, he said: “ Abu Bakr kept foresightedness in view 
while ‘Umar, endurance.” 

His 'humility was such that while once travelling in 
company with an Amir, when the latter asked him to mount 
the camel first or he would himself dismount it, he said: 
“ Neither should you dismount the camel, nor shall I 
mount it ; these paces of mine will be counted to have 
moved in the path of God.” 

•His abstemiousness was such that while on his death- 
bed, he ordered the yellow-coloured shirt which he was 
wearing to be put off and washed. On being asked the 
reason he said ; “ Those who are yet alive are more entitled 
to the use of a new cloth than those who are dead.” 

He was free from vanity to such an extent that when 
once the Prophet — peace be on him — said: “ Whosoever 
will loosen his garment by way of vanity to an extent that 
it would touch the ground, God will not look toward.s 
him on the Day of Judgment,” he at once said; ‘‘ One side 
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of my dress is so loose that in case I do not take care of 
it, it will hang down to touch the ground ” ; whereupon 
the Prophet said: “ You do not do this by way of vanity.” 
His self-reliance was so great that when the bridle dropped 
down from his hand to fall on the ground, he never asked 
anyone to get it up for him and said that the Prophet (so 
dear to Ms soul) had forbidden him to make a request to 
anybody. 

‘Umak b. Khattab. 

Kitabu’l Luma' says; — 

“ To Ahli-Haqiqat (men in search of truth and reali- 
ty) the personality of ‘Umar — on the basis of qualities and 
virtues that are characteristic of him — is a perfect model. 
For example his habit of wearing rough and coarse cloth, 
putting aside of evil passions, abstinence from doubtful 
things and acts, performance of miraculous actions, dis- 
regard of popular censure for the sake of establishing 
trutli, putting men far and near on the same level in 
matters of right and performing hard deeds of devotion 
are a few of the virtues that are related of him. 

‘All says of ‘Umar that whenever the latter said 
something, a verse of the Qur’an came (was revealed) to 
corroborate it 

Ibn ‘Umar has said: “ Whenever there occurred a dif- 
ference of opinion among the companions of the Prophet, 
the verdict of the Qur’an was in favour of ‘Umar ” 

Abu Hurairah relates that the Prophet has said: 

“ God has particularized truth for ‘Umar’s tongue and 
heart ” 

Again : — 

" ‘Umart whenever Satan happens to cross thy path 
he assumes a divergent course ” 

The pointed remark of the Prophet- “ If there could 
be a prophet after me, verily that would be ‘Umar, son of 
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ICTiattab— is enougli to establish the loftiness of his 
spiritual dignity. 

‘Uthman b ‘Affan. 

Of the Sufic qualities of ‘Uthman, sobriety, firmness 
and modesty are the roost prominent His intrepidity and 
steadfastness was such that at the moment he was assaulted 
by the rebel murderers he did not move a bit from his 
place, nor did he bid any other man to offer resistance. 
He did not allow the Qur’an to be removed from his pre- 
sence up to the last, so that after the happening of his mur- 
der the Qur’an was found stained with his blood. In 
respect of his modesty it would be enough to say that he 
never appeared naked in his bath-room even when its door 
was closed. He himself has said- “ Even when I take 
bath in a dark apartment I feel dissolving modesty for 
regard of the omnipresence of God.” 

Among the virtues related of him in the books ofi»ot>U>| 
(sayings of the Prophet), this quality appears most pro- 
minent and that is the reason why he is given the title of 
VUsJl (the man of modesty and faith), 

(concomitance in reserve) is the quality pecu- 
liar to the pUjoI (prophets) and (men of vera- 

city), Avhich means a. state in which a man is both inside 
and ontside a thing — he is with evervthing and apart from 
everything Once when Yahya b Ma'adh was asked as to the 
characteristics of a Sufi, he said : “ He must be such that 
he intermixes Avith men and at the same time is entirely 
aloot from all.” 

Tbnu’l Jala, on being questioned as to the true defini- 
tion of a (joLfl (truthful and real fakir), said; “ One 
Avho is such that AvhateA'er he accepts he does for the 
sake of others, while for himself he accepts nothing.” 

The same Avas the condition of ‘Uthman. The enor- 
mous bounties that he conferred upon men during the early 
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period of Islam was a fact that was an outcome of this 
quality. He himself has said that had it not been for the 
purpose of meeting religious wants he would never hoard 
money. This is the “ Darajah ” (spiritual station) 
which according to Suhail Tastari “ is attain- 

able only by a man who knows well the commands of God. 
He spends money when God bids him to spend and spares 
it v;hen He wants him to spare He saves money for fulfill- 
ing his duties, not for satisfying his desires He is just like 
a trustee who exercises proprietary rights over the property 
of his beneficiary, but cannot do so without his consent ” 

‘Ali b. Abi Talib. 

Almost all the Sufic classes recognize ‘Ali as their 
spiritual head as wed as the first authority on the specu- 
lative knowledge of Sufiism He, himself once pointing to- 
wards hi.s heart, said • “ There is secret knowledge in this, 

T wish I could find an acquirer 1 ” 

Junaid of Baghdad has said of him- " If ‘All had 
not been all through engaged in wars, he would have told 
us a good manv secrets concerning Sufiism, for he was the 
man who possessed ^ ('Kternal knowledge).” 

Still he has told a lot of secrets which are held as bases 
for Sufiism. For example, a certain man enquired of him 
as to the nature of (faith), whereupon he said: 

“ Faith rests upon four pillars — patience, certainty, jus- 
tice and exertion ” He then continued explaining the 
stages of Patience, 

At this point the author of j^^Itjl.jL^'reniarks; ” If the 
tradition attributed to him is right, then he may be ad- 
mitted as the first man who has given an explanation of 
(stations) and (conditions).” 

From the Sufi standpoint he deserves superiority to 
the rest of the Sahabah (companions of the Prophet), on 
the ground that he has elucidated a number of difficult 



460 THE ALLAHABAD HNIVERSITY STUDIES 

Sufic problems ; for it is obvious that “ Expression ” de- 
serves precedence over “ meanings ” and ” states.” 

Apart from the scientific point of view, his personality 
is at once a model for the Sufis and a guiding factor in 
respect of conduct and morality. 

His asceticism was such that he once standing at the 
floor of JUllous? (Public Treasury) said: “ Ye, dinars and 
dirhams, go and seek some other man than myself to be 
your wooer! ” 

He once addressing ‘Umar said: “ If you are fond of 
having an interview with your master, then go and patch 
your garment, mend your shoes, keep hungry and shorten 
the strings of your hopes and desires.” 

When he had suffered martyrdom, his son Has^an, as- 
cending the pulpit at Kufah, made the following announce- 
ment: 

” Ye, men of Kufah' the Commander of the Faithful 
has suffered martyrdom before your eyes — but by God, he 
has left among the worldly objects only four hundred dir- 
hams which he had set apart with the object of purchasing 
a slave.” 

His fear of God was to such a great extent that when 
the time of prayer arrived, his body shuddered and the 
colour of his face changed — in this state men asked him 
about his condition of mind to which he replied tlmt there 
had arrived the time of discharging that Great Respon- 
sibility which God presented before the heavens, t3ie earth 
and the mountains, but they all refused to bear it and got 
afraid of it, while it is “ man ” who bore that Responsibi- 
lity — ^now I do not know whether I shall be able to fulfil 
it properly or not.” — (Kitabul Luma'.) 

There is a number of other “ states,” morals and ac- 
tions that are related from ‘Ali which the gnostics and 
men of ecstatic turn of mind have grasped as the guiding 
rules of conduct. 
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Ashab-ul-Suffah (Men of the Verandah). 

There was a number of “ Sahabah ” who, side by side 
with tijeir religious observances, used to undertake other 
occupations such as trade and agriculture. But generally 
these men had exclusively dedicated their lives for getting 
religious instruction from the Prophet. They had no 
familj'’ and when anj^ of them took a wife, he usually used 
to get out of this society. During daj'time they attended 
the Prophet’s Court of Audience and listened to his noble 
sajdngs, while at night they took rest on a platform which 
was just close to the Great Mosque In the Arabic lan- 
guage “ Suffa ” means “ platform ” and that is why these 
men are called xL-alfoLsv-ol (the men of the Platform or the 
Bench) They were so poor that they could never afford 
to wear two pieces of cloth at a time They used to tie a 
piece of cloth round their neck in such a way that it hung 
down loosely along their thighs This was all they wore 
Abu Huraira'h, who also belonged to the same group of 
Sahabah, gives an account of them in the following 
words: — 

“ I have seen seventy of the (men of 

the Bench) such that their clothes did not reach even up 
to their thighs Therefore when during their prayers they 
fell on their knees they gathered round their clothes with 
their hands lest they should get naked. Once in the Great 
Mosque they held their ‘ Circle of Recitation ’ in which 
every one of them sat quite close to the other in order that 
the naked portions of their bodies may not be exposed to 
the views of each other.” 

Their means of subsistence was this that a body of 
them used to fetch wood from the adjoining forests, sold 
it and procured food for their brethren Some of 
the ‘ Ansars ’ (helpers of the Prophet) used to pluck 
the fruit-laden branches of date palm and hung 
them by the roof of the Mosque They then picked up the 
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dates that fell on the ground now and then, and ate them. 
Oftentimes they did not get anything to eat for a number 
of days continually. It sometimes occurred that the Pro- 
phet came into the Mosque and conducted prayers — these 
men joined the congregation, but owing to the slackness 
and hunger they used to fall down even in the midst of 
prayers The outsiders when came in and saw their condi- 
tion, believed them to be mad. Whenever there came some- 
thing to be distributed as alms to the poor, the Prophet used 
to send the whole of it to them On the occasions of invita- 
tion to the repast, the Prophet particularly invited them 
and dined with them Sometimes it happened that the 
Prophet made an appointment for their nightly food with 
the (Muhajirin or the Emigrants) and ^L>ajj (the 

Helpers) that each of them should take to his house one or 
two of these men according to his means and feed 
them. 

Saa‘d b ‘XJbaidah was a wealthy and generous man. 
He sometimes used to take with him as many as eighty 
men at a time to feed The Prophet felt a great love and 
sympathy for them. He sat with them in the mosque, 
dined with them and bade men to honour and respect them. 
Once a party of xA»aJlv.jL£!^l(men of the Bench) submitted 
a complaint before the Prophet to the effect that the dates 
had scorched their stomachs The Prophet, on hearing 
this complaint, made a speech, and in order to pacify their 
feelings said: “ What is that' You say that the dates 
had scorched your bellies — are you not aware of the fact 
that the date is the staple food of the citizens of Medina; 
they can afford to help us only with these, and so we too 
help you by the same. By God it is one or two months 
since the smoke has not arisen from the house of the 
‘ Apostle of God,’ water and dates being the only objects 
of food to rely upon.” 

The routine of life of these men was that they usually 
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1 passed their nights in prayers, recollection and the recita- 
I tion of the Qur’an. There was a teacher appointed to teach 
them, to whom they used to go at night to take lessons 
They were, therefore, called (Readers), and when 

a necessity arose, they were sent to distant places to preach 
the religion of Islam. 

, In Chapter IX of his book, “ Kashfu’l Mahjub,” 

I Hujwiri gives the following account of the “ Ashabu’l- 
I Suffah ” 

1 “ Know that all Moslems are agreed that the Apostle 

1 had a number of companions, who lived in his Mosque and 
j engaged in devotion, renouncing the world and refusing to 
1 seek a livelihood It is on their account that God has said 

[ to the Apostle ; ‘ Do not drive away those who call unto 

I their Lord at morn and eve.’ (Qur. vi. 52.) Their merits 
are proclaimed by the Book of God, and in many traditions 
of the Apostle which have come down to us It is related 
by Ibn ‘Abbas that the Apostle passed by the 
(people of the Verandah) and saw their poverty and their 
self-mortification and said ; ‘ Rejoice! for whoever of my 
community perseveres in the state in which ye are, and is 
satisfied with his condition, he shall be one of my comrades 
in Paradise.’ ” Among the Ahl-i-Suffah were Bilal b. 
Rabah, Salman-al-Farsi, Abu ‘Ubaydah b. Al-Jarrah, 
Abu ’1-Yaqzan, ‘ Ammar b. Yasir, Abdulla b. Mas‘ud al- 
Hudhali, his brother ‘Utba b. Mas‘ud, Miqdad b al-Aswad, 
Khabbab b. Al-Arrat, Suhayb b Sinan, ‘Utba b. Ghazwan, 
Zayd b. al-Khattab, brother of the Caliph ‘Umar, Abu 
Kabsha, the Apostle’s client, Abu’l Marthad Kinana b. 
al-Husain al-Adawi, Salim, client of Hudhayfa al-Yamani, 
Ukkasha b Mihsan, Masud b Eabl'al-Farsi, Abu Dharr 
Jundab b ‘Amir; Abu Lubaba b Abd al-Mundhir; and 
Abdulla b. Badr al-Juhani. 

Shaikh Abu ‘Abd al-Rahman Muhammad b. Al- 
Husayn al-Sulami, the traditionist of Sijfiism and trans- 
F. 59 
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mitter of the sayings of the Sufi Shaikhs, has -writteD a 
separate history of Ahl-i-Suffah, in which he has recorded 
their virtues and merits and names and “ names of 
lionour ” He has included among them Abu Hurayrah. 
and Thauban, and Mu'adh b al-Haritb and Saib b. Kbal- 
lad, and Thabit b Wadiat, and Abu Isa Uwaym b Saida, 
and Salim b Umayr b Thabit, and Abu l-Yasar Ka‘b b. 
‘Amr and Wahb b Maqal, and Abdullah b XJnays, and 
Hayjaj b. Umar al-Aslami belonged to the Ahli-Suft’a. 
Now and then they liad recourse to some means of liveli- 
hood i^^JUjbut all of them were in one and the 

same degree (of dignity) Verily the generation of tlie 
same degree (of dignity) Verily the generation of tlie 
companions was the best of all generations, and they were 
the best and most excellent of mankind, since God has 
bestowed on them companionship with the Apostle and 
preserved their hearts from blemish. 

A good deal of the pleasing account of the noble 
character and worthy actions has been related of each of the 
“ Sahabalis ” other than jU/aJlioUx-ol (men of the Bench), 
hut as the scope of the present discourse does not admit of 
elaborate descrqitions, I shall, having given in brief a 
general sketch of the life and character of the Sahabah, 
now pass on to the other items which, owing to their su- 
preme importance, deserve proportionately longer details. 
But let us, however, add here in brief a number of 
specimens illustrative of tlie tlioughts and character of 
vSahabah in the earliest period of Islam These might 
serve as examples to establish the origin of the aphoristic 
sayings of the saints of the later periods of Sufic 
evolution. 

(1) Umar b. Husain, for fear of Divine punishment, 
used to say: “ T wi.sh T had been a particle of dust and 

blown away by a gust of wind — I wish I had not lieen 
born ! ” 
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(2) Whm the rei-se of the Qur'an 

^ y ^ 

“ Verily ‘ hell ' is the meeting-place of them all 
Avas rer^ealed, Salman Farsi, on hearing this, made 
a loud cry, put his hand on his head and ran off, and -was 
not heard of for three days continually 

(3) Abu Darda' says “ Tn the days of ignorance I 
Avas a merchant — afteiuvards Avhen I embraced Islam I 
Avished to perform tlie business of trade side by side Avith 
the divine Avorship , but finding that these tAA'o things can- 
not possibly be carried on simultaneously T adopted divine 
AAmrship and left off trade ” 

(4) When Ummu’l Darda’ Avas questioned as to what 
Avas the best sort of divine Aimrship practised by Abn Darda’, 
she said: ‘'It was reflection and contemplation " 

(5) Friendship of God has left no friend for me, and 
the fear of the Day of Judgment has left no flesh on my 
body, and the firmness of faith in the " ultimate rcAvard ” 
allowed nothing to remain in my house 

When once JIabib b Muslima sent him a thousand 
dirhams, he refused to accept them saying “ We haA'^e got 
sheep which Ave milk and an animal Av'hich Ave ride on, and 
Avhat is more than this we do not need ” 

(6) Once a certain beggar asked something from 

Abu ‘Ubaidah ; he refused to give him anything and sent 
him off. He again came and made a request. This time 
Abu ‘Ubaidah gave him something and remarked . “ It is 

God Avho gave yon now, and it was also He Avho had turn- 
ed you back disappointed.” 

(7) “ Hoav,” said Abdullah b. Mas'ud, “ these tAvo 
disagreeable objects, i.e., Death and Poverty, are dear to 
my soul , Avhichsoever of these things may be awarded to 
me first, I am contented with that.” 
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(8) It IS related from Anas b Malik that on the Day 
of Judgment the first to arrive at the “ Kawthar Spring 
will be those lean and feeble persons who, in this world, 
are habituated to welcome the night as it comes, with 
anxiety and remorse.’ 

(9) ‘Abdullah ‘Umar has related : “ In the times of 
the Prophet, we unmarried, solitary persons used to sleep 
at night in the Great Mosque as we had got no house to 
live in ” 

(10) “ To me,” says Hudhaifah, “ the pleasantest of 
the days is the day on which I go to visit my family and 
hear them complain of their poverty.” He held that “ one 
hour’s indulgence in sensual pleasures subsequently involves 
a man in a long-drawn sorrow ” 

(11) It is said of Abu Farda that once he walked for 
one mile, through all' of which he missed to recollect God — 
he therefore turned and walked for another mile through 
which he maintained the recollection of God and on his 
arrival at the destined place said. ‘‘ 0 Lord! forget not 
Abu Farda, for he does not forget Thee ! ” 

(12) ‘Adi b. Hatim used to pulverize loaves of bread 
and fed ants with it, because he felt pity for them. 

The Nature of the Sahabahs’ Sufiism. 

A number of comments have been made on Sufiism 
from different quarters, but the latent S'ufic reality, that is 
observable in the personality of the Sahabah and which 
can be set forth as an ideal of the true spiritualism and 
-morality can be expressed in the words of Shah Wall u’llah 
thus: — 

“ To act upon the commands and prohibitions of 
Shari ‘at is called (action). But the position at- 

tached to the actions is that they must be productive of 
such spiritual qualities as hre ultimately either beneficial 
or harmful to the soul, and at the same time it is necessary 
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that they should develop, explain and classify them and 
form their own selves their embodiment and structure 
Such actions can be discussed from two distinct stand- 
points. One is that they may be universalized for all per- 
sons equally, of which the best process is that such oppor- 
tunities may be selected and created that these actions 
may possiblv be productive of those spiritual qualities. 
The method adopted must be .so clear and unequivocal that 
it may make it possible to hold people, in cases of breach, 
publicly answerable for their conduct without leaving for 
them any chance of making false excuses 

To secure this end it is necessary that they may be 
founded upon equality and moderation Another process 
is that these actions may be employed as means to reform 
the morale of men and may be productive of those spiritual 
conditions ^yhich are required to be produced. The best 
way of doing this is to recognize first of all those spiritual 
qualities and then to point out and teach how these condi- 
tions can be made to produce such qualities But this is 
based firstly on sound taste and secondly on the fact 
that they may be referred to the very founder of the 
Shari'at, i.e , the Prophet The knowledge that deals with 
it from the former point of view is called ' Sharl‘at,’ while 
that dealing from the latter one is known as fJU 

(Sufiism). Now those who want to study Sufiism must 
keep two objects specially in view: firstly, they must keep 
a careful watch over these actions to see whether they 
actually produce those spiritual qualities or not, for as 
often occurs, these acts are done either with the motives 
of hypocrisy or desire for fame, or as a special hobby or 
habit, and are tainted with the passions of vanity, hatred 
and malice. In such cases their object is very often lost, 
for they are performed mostly in such a way that the soul 
does not derive from them that kind of intellectual awak- 
ening as befits the position of a Sufi. For example, the 
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man who performs his (obligatory) prayers only 

without making any addition m its quality or quantity can- 
not be called Sufically ‘ an intelligent ’ man. 

The next quality required is that they may tliemselves 
keep an observant look over those spiritual qualities, learn 
and understand them and perform actions through their 
OAvn intention, so that tliey may become the reformers of 
their own soul.” 
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MITHAMMAD HAFIZ SYRD, M.A , L.T . 

Lpcfttver in Frtiu, Univertifi/ of Allahnhnd. 

When f \vfl8 on a short visit to Bljaprir in July 1927, 
in soaroli of MSS., Mr. Sayyid .Mnlinrnmafi fshaq was good 
onongh to prosent tne with a MS. oont.aining .sovoral vnlunhle 
and nnpuhlislipd trontise.s on roligion .and mysticism. My 
grateful tlinnk's are due to lum. One of the MSS. of this 
Collection is Mmifa atv’l- Imant the text and translation of 
xv'hich, it is my endeavour, to pul^iish in tlie following pages. 
As far as I am aware, the fall text of this very interesting 
and in many ways important work, is seeing the light of 
day for the first time. A glance through the MS. will show 
that both from the point of view of language and the 
suliject-inatter it presents numerous difficulties in under- 
standing it, and in places if is obscure and unintel- 
ligible. I iiave tried my level best in deciphering and 
translating it- 

I should not fail to express my indebtedness to 
R. P. Dewhurst, Iflsqr., I.G.S. (Retd.), Professor B- D. 
Terma of Poona, ami Mr- M. Naimur Rehman and Pandit 
Shvi i^arain Misra. Iioth my learned colleagues at the 
University of Allahabad, for the valuable help they 
have rendered me by their very useful suggestions in 
translating certain passages of the text. If I have failed 
in any place in deciphering it correctly or understanding 
any line, I shall be grateful to the scholars interested in 
early Urdu poetry for their suggestions and valuable criti- 
cism to enable me to improve the translation in the next 
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edition 1 may add that T propose to publish, in course 
of time, the whole of Janam’s works in separate hook-form. 

Life of the Poet and the Date of the Poeji 

I have already “fiven a brief account of the life of the 
author and the date of the poem in my edition of the Side- 
Snheld published in the AUcihahad TJniversiUj Studies, 
YoU YI (pp. 487 — .b09) which may be referred to. 

Reg’afding the characteristic features of the poet’s work, 
I would again refer the readers to the pages cited above. 

It will suffice here to say that as far as the langiWf* 
IS concerned, the same features of the style and diction 
are found in the present work also 

P>esidos an Englisli translation of tlie Mnnfaatid- Imdn, 
I have also given a glossary of the important words occur- 
ring 111 the text, and I hope it will he found of some use 
and help to the readers. 

The Argument 

tfod created this Universe out of His inward light. 
Man through his insensiliility, and being dazzled by this 
world, does not understand the purjiose, of this endless 
Creation. F.aith in God is the only key to understand the 
Absolute Being. The poet then proceeds to consider the 
position of those heretics who, not following the path of 
the Prophet (IMuliamniad), make guesses at truth according 
to their own perception and capacity. The postulates of 
God as air, fire, Avater, sound, light, mind and matter are 
then considered by showing the inadequacy of each. God 
18 greater than any one of these and the guesses of the 
lioietics are like the guesses of blind men who wanted to 
solve the mystery of the lohoh elephant by realizing only a 
part of it. 

The poet ascribes the straying away of the heieties 
to their lack of faith and the tyranny of doubt. “They 



M^NFA'aTUL-'iMAN OT shah nURHANUDDlN JANAM -i/ij 

know in part and prophesy in part.” A man of faith knows 
tiiaf nothing could he created w'ithout a Creator. Cod is 
One and He 1ms created the Univorst' out of notlung and 
ean destroy it in a inonient. There is no co-worker wjtli 
Cod. f lie condition of peace in the Unjv{'j’.se i.s evidence 
of (lannony winch was bound to be distiuhed wei'e tlierc 
another king besides the One King ruling the Universe* 
riiPse truths lie open to the believer* Those (liai are blind 
to it would also be devoid of sight in tlie next world* The 
need of a preceptor lies herein, l)ecanse ivithout sueli a 
one it is not possible to have a direct realization of Cod* 
Once a man knows the attributes of Cod fjom sucli a guide, 
he IS bound to have faith in Him* He will then know 
that the evidence of tlie herotic,s is false and limited as tliey 
themselves are. Tlie illusion of the senses has laid hold 
of them and they have forgotten tlie way of the Prophet 
and been led astray* Men are weak and Cod keeps Himself 
concealed ; the guide wdiose vision is opened is the true 
guide, for he leads men upon the path of the Prophet, which 
is the path of truth. 

Thk Tbxt and tub Mjstbb 

I possess only Cvo copies of this MS* Tiie one, xviucii 
is written in Ncis^k and is a specimen of excellent calli- 
graphy, I calf A. It IS my own copy. The second one 
is a faithful copy of another MS. m possession of Mawiavi 
‘Abdul Haq* It is written in the Nastahq. I call it B* 
The result of the collation of the two is embodied in the 
present text* 

The poem consists of 121 couphits and is couched 
usually in the metre Mnlaqdrih in the form Aihlam Magbuy. 

It is therefore scannable as 

Fa'Iun Fa‘Iun Fa'lun Fa‘1 

The last Fa‘) also becomes fa‘5l in many places. On 
the whole the poet does not slick strictlj' to the metre- 
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In many places the last Fa‘l becomes Pa‘u]. This is found 
throughout the poem and may courteously be called a 
license -which the poet has chosen to make use- -of. There 
is throughout a possibility of misjudging the metre and 
only a strictly correct pronunciation of the words according 
to the modern Urdu usage -will doubtlessly be misleading- 
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TRANSLATION 


In the name of Ood the most compassionate and the 
most merciful. 

1. The one Grod is the creator (of this universe); 
His creation of this world is endless. 

2. Out of His inward light He manifested all this 

world. 

3. To look on this universe is to get dazzled ; and 
none understands its purpose. 

4. (Our) forgetfulness has thrown a veil (in front of 
us) and the whole world abides in it. 

5. Many people have thought over the nature (and 
existence) of the creator ; but the whole world is unmindful 
of Him on account of negligence. 

Alternative translation is also suggested : — 

(But) many have meditated on the creator (while) the 
world at large has been forgetful, being struck with stupor. 
In praise of Muhammad 
May Ood's benedictions be on him. 

6. Among those wlio have forgotten the path of the 
Prophet (Shariat) there are few who have divine knowledge. 

7. Only those who have devout faith in Ood are 
capable of understanding the Absolute Being. 

On the Faith of the Heeetics 

8. How shall we know Grod, say the heretics ? 

9. Come unto me and 1 shall tell it thee definitely, 
I shall speak out and make it perfectly plain. 

10. Some people come and say tliat Ood is essentially 
the air : they judge according to their own understanding. 

11. What is that air, consider it well, which has the 
power to create a universe ? 
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12. It looks formless and is cmptj'-there is nothing' 
other than that. 

13 That which was without substance you believed 
in this guess in vain, tiiis thought mistaken. 

14. Some people say that it is like the air and all 
this phenomenal world is the result of its vibrations. 

15. Without it not a particle moves. Such is the 
worthless evidence they (people) produce. 

16. There are others who having seen it pervading 
everywhere consider it indivisible 

17. The breath is its reflection. Leaving this body 
it fills another space. 

18. Some people say that it (the Absolute Being) 
should be taken as fire except that they find no other 
manifestation. 

19. What is that fire ? They take it to remain 
pervading in earth and in water. 

20. It is on account of it that everything shines : 
all the means of enjoyment and the forms (of things). 

21. All this 18 visible through the trick of the fire. 
This is also an assertion of (some) learned men. 

22. There are some who say that water is all in all 
There is no product other tlian water. 

23. All tins great abundance has been produced 
by it ; and all this created earth and the universe 
also 

24. What kind of water is that ? Take it to be some- 
thing which is always in a level from which all things have 
acquired their (intrinsic) cold properties. 

25. Some people say that sound is all in all ; and they 
pay attention to that winch is beard. 

26. Everything is purposeless without sound With- 
out it everything that exists is more play. 

27. The Qoran, the exegesis and all that has been 
said (in) books is question and answer. 
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28. Pervading all things appears sound. Without it 
everything is wind and vapour. 

29. Some say that a glimmer of light is (the source) 
of all (being) which neither comes, nor goes, nor does 
it die. 

30. In their eyes there is no darkness. To them the 
rising of the sun is as good as the night. 

Alternative translation of the second hemistich : 

It is all one (to them) whether the sun shine or it be night. 

31. It IS that (light) which is life in every being 
(body) except that there is no other adorable object (Lordy. 

32. In their eyes it appears thus : the ray of light 
dwells in all. 

33-34. Some people come and say : Understand it 
thus — hearing, seeing and all action, speaking, walking, 
bodily movements and all that is within the breast is 
mind. 

Alternative translation : — 

There are others who are of opinion that our hearing, 
seeing, speaking, walking and the bodily movements, (in 
fact) all our actions are due to the mind which dwells 
in our heart. 

35. True wisdom has passed beyond the ken of those 
that have such knowledge and vision, without meeting it. 

36. Some people say that the body is the present 
(existing) reality. Look within and see in the body another 
existence. 

37. It is that which recedes during sleep. Except 
this there is no other answer. 

38. The breath and (the exercise of) the senses all 
go with that (another existence). The body has as much 
motion as the minerals. 

39. In every body that is present. The body is the 
worshipper and that (other existence) is the object of 
worship. 
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40. Some say that the soul is the finer (existence) and 
except it all else is coarse. 

41. That alone is the real substance — tlie pure being; 
others think that He is “ all-attributes.” 

42. They do not know the soul perfectly, they only 
make guesses (at truth). 

43. Even those who believe in soul also point to the 
same right path. 

44. Some people say that reason which discriminates 
between good and evil is all in all. 

45. No person is devoid of sense. Every one argues 
(according to) the extent of liis own reason (knowledge). 

46. Without reason everything appears chaotic , in 
its absence notiiing could be known. 

47. Some people think that Love is all in all. What 
is understanding in presence of love ? 

48. Love dominates everything : all our enjoyment of 
life is due to love. 

49. According to their own understanding some 
people aver that they do not know, nor have they a vision 
of the (source of being). 

50. A great multitude of things lay concentrated in 
one place like unto a seed out of which comes forth a 
tree. 

51-52. Thorn, fruit, flower, branches, leaves and all 
other products are collected together in a heap ; no one can 
discern what their state was in the seed. 

53. In one seed are seeds innumerable and from 
every seed emanates a w^hole tree. 

54. Some people while observing this solid seeming 
earth allege that it is eternal. 

55. This world has no creator nor has it been creat- 
ed. In the nature of things it is Avhat it is. 

56. There is no unity in this diversity (multitude), nor 
was this multitude concentrated together in one place. 
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57. Everytliing has its own shape and form : colour 
comes from colour, as ears of corn from corn. 

58. This natural phenomenal existence is eternal. It 
has no beginning and no foundation. 

59. Some people (contradict it) and say that all this 
is untrue. Each one of us knows only in part and quarrels 
over it. 

60. All this IS a blind man’s guess who has come into 
touch with an elephant. 

61. The elephant is to him of the form of the limb 
which he catches hold of and he forms his opinion accord- 
ingly (of the body of the elephant). 

On Precept 

62. All that men assert they find collected and contained 
in their own view. 

63. If anybody discovered one element to be the 
source of being then he thought that he had found true 
knowledge. 

64. They have tied a cord round their neck, i e., they 
have stifled themselves (as a matter of fact) they do not 
search (closely) nor do they ponder (sufficientlj^. 

65. Everyone understands according to his own capa- 
city; that is good which one has understood through the 
exercise of his intellect. 

66. No' one knows liow to distinguish between true 
and false. No one can get at truth by simply fixing his 
attention only on one element, 

67. This is the view of a sect of heretics : They are 
devoid of faith 

68. All these people are forgetful, and have strayed 
avay. Have no faith in them. 

69. This is not the wisdom of the projihets and the 
saints. They have been led astray on account of their 
doubt. 
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70. They keep secret their (scepticisDi) from othersj 
and it is agreeable to none. 

71. They have no more than a particle of knowledge : 
to look on them is to find them hollow. An alternative 
translation is also suggested by Prof. Verma They have 
only one good analogy at their disposal. When you look 
at them you find them empty. It depends on how the Avord 
bj.i is read. If Jj and tj are read as one word tlien it means 
analogy. If it is read separately (as in the latter case) then 
it means an iota, a particle. 

72. The common run of men leave off all this (belief) 
as soon as they understand the thought of the chosen 
few. 

73-74. Those who believe in then God Avho is the 
creator of all this world (they) realize His glory and poAver , 
but very foAv do so in full faith. 

75. Nothing is done AVithout doing: it is not a play to 
create a Avorld. 

76. All the creaturesthat you see, notone of them shaies 
in His acts, i e., He creates this Avorld Avithout anybody’s 
help. 

77. Look at this endless Avorld : no one is truly able 
to design it (as He does). 

78. Not only one but the Avhole Avorld united, could 
interfere Avith His omnipotence. 

79. Out of nothing He has brought the Avorid into 
existence and it would not take Him eAmn a moment to 
destroy it. 

80. Though only one, He is not alone- Non-entity 
does not take aAvay anything from Him. 

81. For Him existence and non-existence is all 
the same. There is none other that shares (His 
power). 

82. Such a Lord is only one- There is no other 
being who is co-worker with Him. 
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83. * If there were anyone like unto Him from the 
beginning of time, there would have been great confusion 
in this world. 

84. If there were another (King) over the one King 
there ivould be great confusion and anarchy. 

85. Thus peace and harmony would pass away from 
his (dominion) ; this is how He has ordained. 

86. Look into the wisdom and greatness of the Lord 
with understanding. 

87. There must be some powerful Being (ruling over) 
all the subjects — (to this effect) they bring forward convinc- 
ing proof. 

88. Those who do not believe in proof they may be 
looked upon as blind. 

89. Regarding a man blind in faith it may be said 
that he who is blind in this world he would also be devoid 
of sight in the next world.f 

90. (In that region) beware, 0 wanderer (at it), there 
is neither taste, smell, form, sound, mind, nor touch, nor 
sight. 

91. He who steps out (the region) of five senses 
(deliberately) such (an act) is considered direct apprehension. 

92. Having inhibited inward fancy, they (try) to 
(realize Him) outside the (range) of (mental) understanding 
and apprehension. 

93. Renounce thy inward form and fancy and cast 
away thy imagination. 


* This is almost a litoral rendering of the Qoranio verse. 


"If there were in them (heaven and earth) two Gods besido.s 
Allah they would have quarrelled (among themselves). 


t Of the Quran OS I 



A/... 

ells’ 


He who is blind in this (world), ho is 
in the hereafter. 


more blind and astray 
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94. Wliat an ignorant fellow thou art. (Seek) some 
wise men. Thou shalt attain thy aim only through thy devo- 
tion to thy Guide. 

95. This is the perception of those who believe in the 
unity of God. They see Him free from all contamination. 

96. He is the beloved of the world and the Lord of the 
whole universe. 

97. He dwells in His formless, supportless shape. 
He appears to be the supporter of all. 

98. (By virtue of) His power He has subdued the 
whole world. He can turn it into any shape He likes. 

99. Knowing Him to be such a matchless one who 
is there that would not have faith in Him ? 

100. It is difficult (to accomplish) anything without 
God by whom our heart is enlightened. 

101. That evidence of the heretics is false which 
they have furnished out of their own surmise. 

102. The heretics put on their own limitations upon 

Him. No one knows His secrets. 

103. Everyone has his own views and he interprets 


them in many ways. 

104. The illusion of the senses has laid A hold 
on them (one wonders) why they have accepted (such a 


position). . T, , A 

105. They have forgotten the way of the Prophet an 

have gone astray from the Divine Path. 

106. It would be to their interest if they think like 

this. They can become watchful after repentance. 

107. They imprecate thee hundred times (so much so) 
that when thou hearest them thou gettest disgusted wit 


101X1 ^ tv 

108. The negligent ones have forgotten all this. Such 

■isdom is nothing more than mere dregs. 

109. Do not accept either the wisdom o 

f heretics. They let their minds remain in ignorance. 
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110. He who is endowed with Divine grace he alone 
is capable of understanding His doings. 

111. Ordinarily the people of the world are ignorant 
except those who are granted faith by His grace. 

112. Why should one go knowingly wrong if He has 
bestowed faith upon one ? 

113. Woe be to the man who does not understand the 
sayings of saints and prophets. 

114. He who does not put faith on those sayings 
strays away from the path of truth. 

115. They do not understand the Path of aspirants 
having completely forgotten the way on account of their 
utter negligence. 

116. Taking the teacher as a perfect guide they can 
realise the meaning of the path clearly. 

117. Otherwise they are hovering about like large 
black bees perplexed in forgetfulness and vice. 

108. He whose inward vision is opened, from such 
a one all veils of restrictions are removed. 

119. May God keep us away from negligence and 
may He show (the way) of His own accord. 

120-21. All the men are weak ; and God keeps Him- 
self concealed. 

Thus has Shah Burhan said. In this alone is the 
benefit for one’s Faith. 



Dakh. — ^Dakhani 
Pers.— Persian 
Hind.— Hindi 


GLOSSARY 


Sans.— Sanskrit. 
Arab —Arabic. 
Marh — Marathi. 


ytfl—apUr (Sans.) Endless, 

«»^l— Mtpot (Sans.) Creation. 

•»)— od (Sans.) Beginning. 

i^J—adkSr (Sans.) Support. 

^\—akhand (Sans.) Indivisible. 

yjrf\—Ukhun. Verb indefinite I say, from <^1— akhna 
(to say) not in use in modern Dakh. which 
has uj¥ Kahtun (Urdu KahtShun. 
Panjabi : skhun. 

(Sans.) Limitless. 
Another. 

modern ^ In presence of. 
The being one, unity. 

(from Pers.) — bazi— Play. 

(Sans.) Multitude ; heap, herd. 

Agreeable, 

(Sans, bvddhi) Reason. 

Bikar (Sans.) Viksra. The change of any from its 
original state, deterioration, disease. 


dtfl — agad 
i*)T" — an. 

iji^^—angen 

Jj^\—ek pane. 
y^.—Bar 
a>~bud 


tJj} — bul. 

yUi — BhUr. 

Jn — Bhal 

iSfu—hhog bilSs 
•Hv. — Bhet 
— Padar. 
ffii—Parcho 

*^yi—Parghat 
— Puchh 
tjjti — Phok 


Corrupt of Dakh. Forget- 

fulness. 

Out, Outside. 

Well, good. 

Enjoyment. 

(Hind bhent)— Meeting. 

A fold, an end of a cloth. 

(Hind. Pareftai)— Realization, 
Knowledge. 

(Sans ) Apparent, clear. 

(Pers. Puck) Worthless 
(Hind.) Dregs, sediment, hollo’ty, 
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JS~Til 
^—Tvlna. 

i^—ThUr 
eija . — Jot 
y*}«i — Jhur Mur 


lifting, 




-Khams. 


Ujs — Duja. 
— dlth. 


(Hind.) A particle. 

(Sans.) Analogy, Comparison, 
weighing. 

Near. 

(Sans.) Light. 

Twinkling of light. 

Cf. Hindi JhilmilanS to 

twinkle, to scintilate. 

_ Five. Here signifying the five 

senses. 

dfeot. (Sans) The ore, mineral, way, method, 
‘ mode 

(Sans, ditiya.) Second, Another. 

(Marathi from Sans.) Vision ; sight, glance. 
)^^=^}m—Sarjan har (Hind ) Creator. 

— Sama'o (Sans Santa) Boom, space (S.). 

««?-}-— S5ti/i, Sight 

ui^—Sahjen. Naturally. 

Kal (Sans.) A trick, skill. 

^W^—Kanthanl Cf Ganth, gala (the neck). 

A neck. 

An ear of corn(?). 

A mine ; metaphorically 
abundance, profusion. 

Of. 

Mischief. 

(Sans.) body ; the heart 
(Sans, laksh). Purpose objective, goal. 
Goa(?). 

The Universe. 

(Sans.) Sound. 

(Sans.) Supportless. 

(Sans.) Formless. 

Non-entity. 

Powerful (?) 


yjJS—Kans. 

— KhUn. 

Kairi 
J^—ghal. 

ghat 
ufl— Lak. 

— Lori 

^\s.i.—Mandan. 

— Nad 

^!>^—Nirdhar 
'^jr—Nirup 
^ Kjif-Nahin-panU. 
P)))~ Warzur 
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PART I 

The problem of succession is very intricate. Whether 
the eldest son alone is entitled to rule or every son of the 
deceased, ruler has some share in the kingdom, whether the 
nomination of a dying Emperor is enough to ensure the 
succession of the nominee or is there any necessity of selec- 
tion or approval by the notables of the realm, whether the 
kingship can be challenged during the lifetime of the ruler 
by any of his sons, or has the grandson any right to be pre- 
ferred in comparison to his fatlher, these are some of the 
baffling questions which one meets at the very outset. 

It is difficult to answer any one of these questions 
without taking into account all the forces of thought that 
had been operating on the 17th century India. This un- 
settled, intricate problem of succession was made more so 
by the different systems of thought on the question, 

' Babar was descended from a Mongol mother and a 
Timuride father. He had imbibed both the cul- 
tures. Apart from these two, he had the Islamic culture 
as his background. The dynasty that he founded in India 
could not ignore the system of thought that already 
existed here. Mohammadans had been ruling in India 
long before Babar’s advent. The result of five hundred 
years was not nugatory. 
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All the various dynasties of Slaves, Khaljis, Togh- 
luks, Sayyids and Lodis had something to give on any, all 
or some of the questions of succession detailed above. . The 
Muslim theory of kingship owes a good deal to the institu- 
tion of the Caliphate. In discussing the problem of succes- 
sion a reference, now and then, will inevitably be made to 
the principles that regulated the succession among the long 
line of the CaMphs. 

Let us take the first question, whether the eldest son 
alone had the right to rule or were all the sons entitled to 
a share m the kingdom. 

Humayun succeeded Babar and was himself succeed- 
ed by Akbar. Both were the eldest sons of their fathers. 
Jahangir too, who succeeded Akbar, was the eldest son. 
But this does not estabhsh the principle that the eldest 
alone had a right to succeed to the throne. Apparently it 
seems to be so, but the facts lead us to other conclusions. 

Anaong the ancestors of Jahangir, right up to Timur, 
we find a tendency towards the establishment of the prin- 
ciple of primogeniture. But immediately we shall see that 
an effort to have this principle recognized could not suc- 
ceed. Circumstances and the successors of Timur both 
conspired to bring about its failure. 

In Timur’s conception of kingship the partner had no 
place. This is the reason why he did not divide his king- 
dom among all his sons, who were four in number. Prob- 
ably he believed in the right of primogeniture; for, in 
bequeathing his kingdom to his successors he exhibited a 
tendency towards it. Ghyasuddin Jahangir Mirza was 
the eldest son of Timur. He. died ivithin the lifetime of 
his father and left two sons, Mohammad Sultan and Pir 
Mohammad. , Timur declared Mohammad Sultan his 
heir-apparent and overlooked the rest of his sons. Un- 
fortunately the grandson also could not live very long, but 
died before his grandfather. Uniar Sheikh, the second 
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son of Tiniur, Iiad already died. The third and fourth 
were still alive but at the time of his death Timur called 
all the nobles, etc , and made a will in favour of his other 
grandson Pir Mohammad who was the son of his eldest son 
Jahangir. This clearly exliibits Timur’s bias towards the 
principle of primogeniture But Timur’s will remained 
only a pious wish. Immediately after his death the suc- 
cession was contested between Pir Mohammad and another 
grandson, Klialil. Shah Rukh, the fourth son of Timur, 
was confirmed in the sovereignty over Tran and Turan. 
There is no use entering into all the details of the struggle 
that ensued between the two grandsons, nor is it necessary 
to show the manner in which IChalil was turned out by the 
nobles, who were themselves removed from the throne by 
the intervention of Shah Rulch It was clear that no 
respect was paid to the principle of primogeniture 

We find this indifference rather disregarded in other 
successions as well . Shah Rukh Mirza died in the year 
1448 ‘ ‘ Ulugh Beg, as the eldest son of Shah Rukh, con- 
sidered himself heir to the entire empire, and on hearing of 
his father’s death set out to go to Khurasan.” But what 
do we find ? Abeddowlah, the son of Baisanghar Mirza, 
i.e , the nephew of Ulugh Beg, had forestalled him al- 
ready. From Ulugh Beg’s resolve it is undoubtedly clear 
that there was some such thing as the claim of the eldest 
son to the entire empire But it had no recogni- 
tion in fact. On the contrary, the usurpation of the throne 
by a nephew makes us sceptical We begin to doubt the 
very existence of such a principle The total denial of the 
principle may be reckoned as a fallacy of malinference. 
But there can be no gainsaying the fact that the principle 
of primogeniture had no force behind it It was not re- 
cognized as a right. 

Sultan Abu Said Mirza, although the eldest son of 
Sultan Mohammad Mirza, did not succeed merely because 

r, 64 
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of being the eldest son. Like Pir Mohammad, Khalil, 
Abdul Latif, Abdul Aziz and Abdullah, he had to fight his 
own battle He participated in the war of succession that 
was furiously raging between an uncle and his nephew 
(Ulugh Beg and Abeddowlah), between a father and hisi son 
(Ulugh Beg and Abdul Latif) and so on, and at long last 
succeeded in ascending the throne by defeating, and kill- 
ing Abdullah who was another grandson of Shah 
Rukh w’ho had ascended the throne of Samarkand^ ; but 
with Abdullah’s death Abu Said’s troubles did not 
end He had to fight for every inch of the ground 
and was engaged in war for fully thirty years before 
he could breathe an air of relief.^ From this 
struggle it is evident that every son and grandson or 
nephew of the deceased ruler thought himself entitled to 
the throne The principle of primogeniture was not fully 
recognized 

Let us consider the case of Abu Said’s descendants. 
XJnfortunately we notice the same fratricidal wars and 
disunion Ahmad, his eldest son, no doubt rules for 
twenty-seven years, but there is always a quarrel between 
Umar Sheikh and Ahmad. His brother Mohammad suc- 
ceeds him in 1494: and slaughters all his youthful nephews 
and himself dies in 1494.2 

It is said that Mahmud, not Mohammad, succeeded 
hmad. The point need not detain us. It is a fact that 
Ahmad was succeeded by one of his brothers 

Mohammad had four sons. All began to quarrel, 
n the beginning, ^dth the help of the Uzbegs, Baisanghar 
Mirza, the second son, came to the throne. The youngest 

wealmess of Baisan- 
g ^r irza B aisanghar was eventually restored. But the 

1 I History of Bokhara, p 224 

Skrine & Ross, The Heart of Asia, p. 177 

p. 178. 
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struggle did not terminate. Samarkand very soon became 
the target of every brother’s attack and Babar too, though a 
cousin, claimed Samarkand. Babar advanced from 
Andi;jan, Masud Mirza from Hisar and Sultan Ali from 
Bokhara The struggle ended in the division of Samar- 
kand between Sultan Ali and Babar; and ultimately 
Shaibani Khan wrested Samarkand from their hands. 

I In the struggle two things are significant. The people 

! of Samarkand invite the youngest, and by their invitation 
I express a living interest in the choice of their rulers 

The claim of the eldest, Masud Mirza does not seem to be 
j .so near, for we do not find any attemot on the part of 
j the people to consider it. Wlien they became disgusted 
j with the weakness of Baisane-har, who was younger, they 
ought to have looked to the eldest son as their probable 
ruler But this we do not find Sultan Ali is invited. 
Nor do we find any protest on the part of the people when 
Baisaughar — though younger — comes to the throne in the 
lifetime of the eldest In the midst of the struggle we do 
hear a feeble voice raised in the name of primogeniture 
when every one was attacking Samarkand, Masud Ali the 
! eldest also attacked it, or put forward his claim as 

j the eldest son of the late king and also the elder 

' brother of the two competitors (Balsanghar Mirza and 
j Sultan Ali). It was a cry in the wilderness ® 

I The successors of Omar Sheikh Mirza have no differ- 

[ ent story to tell Zahiruddin Mohammad Babar, who 
I succeeded Omar Sheikh, was no doubt the eldest, yet his 
I claim to kingship was not allowed to go unchallenged 
He alone was not entitled to the entire kingdom Jahan- 
gir, the younger brother of Babar, had also some claim. 
The supporters of Jahangir demanded that as Babar bad 
got Samarkand he should allow Jahangir to be the ruler of 


Erskine, History of India, p. 100. 
UUd.,-p. 100. 
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Andijaii and Akshi Apart from the claim of partnership, 
we read in the memoirs of an effort on the part of the sup- 
porters of Jahangir to dismiss Babar and make Jahangir 
Mirza Idng in his place®. . . It would be said that 

Jahangir was a mere pawn in the hands of Ahmad Tambol 
and Uzan Hussan who had become dissatisfied with Babar. 
"ViJiatever may have been the reason of Jahangir Mirza’s 
attitude towards Babar, this much is abundantly clear 
that the principle of primogeniture had no sacredness or 
reality about it. It could be easily deviated from and op- 
posed without bringing any public obloquy. 

Humayun’s troubles were in a large measure due to 
these unfixed and uncertain laws of succession. It has 
been pointed out in the beginning that Babar’ s mother was 
the daughter of a Mongol Khan The laws of succession 
obtaining amongst the Mongols were quite different from 
those of the Turks Amongst the Mongols usually the son 
of the deceased Khan did not succeed. The brother of the 
dead ruler had a greater claim. “Among the Mongols a 
man was not succeeded by his son so long as he had 
brothers living. When the brothers were exhausted, the 
inheritance reverted to the family of the eldest brother. 
Thus on the death of Ogtai, Avhose last surviving brother 
Jagtai died in 1240-41, the rightful heirs to the throne 
were the sons of Juchi.^ If one were to study the 
genealogical table given in the English translation 
of Tarikh-i'Rashidi on page 49, one would be convinced of 
the veracity of the statement made by Howorth in his His- 
tory of the Mongols. Erom this principle it clearly follows 
that “the claim of the son to rule by virtue of his being 
the eldest one found no place in the Mongols’ laws of suc- 
cession. Changiz Khan without the least difficulty dis- 
placed his elde.st son and so did Ogtai.” Juchi’s family 


® Ei^kine, p. 91, anfl Memoirs of Babar, p. 27. 

^ Howortb, History of the Mongols, Vol. IT, p. 64. 
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succeeded therefore not to the Imperial dignity but only to 
their father’s special appanage which was apparently coter- 
minous with Khwarizm proper and the steppes of Kaikates, 
the Ural, the Jaxartes and the Oxus being the rivers 
which watered it.® Blessrs Skrine and Ross in their book 
The Heart of Asia, at the beginning of the chapter devoted 
to the successors of Timur, very .significantly remark that 
Changiz Khan exhibited a great skill in statesmanship 
Avhen he divided his unwieldy dominion among his sons and 
thus removed a great cause of jealousy such as would in- 
evitably have arisen, had one child been exalted above the 
rest They further remark that Timur’s disregard of this 
sound principle of statecraft in the disposal of his con- 
quests, brought upon his dynasty the curse of perennial 
rivalries or mutual hatreds, which led to the disruption of 
his empire, and paved the way for the advent of the alien 
ruler.® One may or may not agree with the above authors 
with regard to the causes which they have assigned for the 
stability of the one or the disruption of the other; yet we 
must agree at least on this point that Changiz Khan re- 
cognized the claim of every son in the kingdom So, from 
the side of Babar’s mother, we notice at least two contribu- 
tions which the Mongols have made- firstly, that the 
brother of the deceased ruler has a greater claim to the 
throne than the eldest son, and secondly, that all the 
brothers have some share in the kingdom of their father. 
With this definite heritage from his mother’s side plus no- 
thing very definite from his father’s side, Babar enters 
India By his death-bed we find a play and inter-play of 
all the principles of succession, which Babar had in- 
herited. Timur believed in the indivisibility of empire, 
and accordingly bequeathed his kingdom to only one son. 
Changiz had a different view and he did otherwise 

® Howorth, p. 36. 

9 Striae & Boss, The Heart of Asia, Chap. XXV, p. 173. 
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Babar probably was not clear. We find Mm oscillating 
between the two sets of ideas. In spite of his belief in the 
indivisibility of the empire, we find him pleading" Kamran’s 
cause for a slice — ^nay a big slice — in the kingdom which he 
was about to bequeath In the year 1628, two years before 
his death, we see him exhorting Humayun • “If Kamran 
thinks Baikh too small a government, let me know, and 
I will by the divine grace remove his objection by adding 
something from the neighbouring territories. You know 
that you always receive six parts and Kamran five; you 
must always attend to this rule and unfailingly observe it. 
Remember too always to act handsomely by him The 
great should exercise self-command and I do hope that you 
will always maintain a good understanding with hm. 
Your brother on his side is a correct and worthy young 
man and he must be careful to maintain the proper respect 
and fidelity due to you A little further we find him again 
exhorting Humajam • “If you are desirous of gaining my 
approbation, you must not waste your time in private 
parties, but rather indulge in liberal conversation and 
frank intercourse with all about you Twice every day 
you must call your brothers^'^ and Begs to your presence, 
not leaving their attendance to their own discretion, and 
after consulting with them about any business that occurs, 
you must finally act as may be decided to be most advis- 
able.”^® The above two passages present before one the 
conflict of Babar’s mind — an effort to reconcile the irrecon- 
cilables. He wanted to malce Humajuin supreme and 
obeyed, and at the same time desired to give something to 
Kamran by way of right Many reasons can be surmised 
— maybe, correctly — for such an attitude of Babar, but 
it is evident that this attitude of Babar is partly responsible 

Leydon & Erekiiio, Memoirs of .Babar (Translation), p. 391. 

^ Ibid., p. 392 

Ibid., p. 392, 
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for many of the misfortunes of Humayun. Humayun’s entire 
reign is a sad commentary on the principle of the divisibi- 
lity of the empire. It is quite possible — even probable — that 
Babar did so with a view to let Humayun profit fully by 
his bitter experience. Jahangir had troubled liim and all 
his predecessors had quarrelled amongst themselves, 
simply because usually the kingdom was not divided among 
the sons of ruling Timurides, and all the more so as no 
definite principle of succession was laid down.^* We have 
just seen it ourselves. Babar knew the nature of all his 
sons, specially of Humayun and Kamran. He appre- 
hended — and rightly — a bid for power between the two. For 
some reason or other, he wanted Humayun to succeed him 
But he was also aware of the trouble that Humayun would 
have to encounter from the side of his brothers, especially 
Kamran. His father’s quarrel, mth all his brothers who 
had divided Abu Said’s kingdom among themselves, 
was still fresh in his memory. Jahangir’s claim to the 
entire kingdom always troubled his mind. He dis- 
approved of the principle which recognized the division of 
the empire among the surviving sons of a deceased ruler. 
With all his desire and solicitude to keep the empire 
intact, Babar fully realized the elements of the disruptive 
forces which partly constitute human nature. If one 
son succeeds to the throne of his father, he does not set at 
rest the passions of ambition, jealousy and greed On 
the contrar}’’, the succession kindles them. One son is as good 
as another. The mere accident of the time of birth should 
not deprive one of his legitimate rights in the patrimony. 
Every son has a share in his father’s kingdom. Thus the 


15 After the deatk of Abu Said bis kingdom was divided among 
bis sons. Pour became independent : (i) Sultan Abmad Mirza (el- 
der paternal uncle), Samarkand and Bokhara ; (li) Sultan Moham- 
mad Mirza (younger), Hisai, Badakbsban and Kandez ; (ni) Sultan 
tJIugb Mirza, Kabul and Ghazni; (iv) Omar Sheikh Mirza, Far- 
ghan. 
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other son argues when one alone becomes the successor. 
Bahar wanted to check these disruptive forces. He did 
not want to partition his empire, nor did he want that his 
sons should quarrel among themselves, and, like the four 
sons of Abu Said, his grandfather, divide the empire im- 
mediately after his death. He also wanted to free 
Humayun from such fratricidal wars as he had himself had 
to fight with Jahangir 

On his death-bed he made an effort to reconsider these 
two principles of the indivisibility of, and partnership in, 
the empire. He entrusted all that he had to Humayun’s 
keeping. He said to him, “Moreover, Humayun, I com- 
mit to God’s keeping, you and your brothers and all my 
kinsfolk and your people and my people and all of these 
I confide to you; the cream of my testamentary direction is 
this- Do naught against your brothers, even though they 
may deserve it.’’^^ After confiding everything to Humayun 
he added a saving clause in which lay the security of all 
his sons. Although in the matter of political succession the 
dying wish of the ruler often remains merely a pious wish, 
yet to our great surprise we find Humayun carrying out his 
father’s wish religiously even to its very letter. 

In maldng a request of Humayun to desist from doing 
anything against his brothers, Babar was probably moved 
by two feelings. One must have been political as has been 
just pointed out. He did not like to divide the empire 
and at the same time wanted to give something to his other 
sons. That ^omething was to be decided by Humayun, 
and was to be retained by them during Humayun’s 
pleasure., Babar’s affection for his other sons seems 
also to be responsible for such a one-sided will. It 
was a peculiar commandment : “ Do naught against 

your brothers even though they may deserve it.” 


" Hamajunnamah. tr 
H. Beveridge, i. 277. 


A. S. Beveridge, pp. 108-9; A. N., trs. 
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Humayim was bound to forgive and forgive helplessly, and 
his brothers were let loose to do whatever they liked. 
Sagacity and statesmanship gave all to Humayun, but 
paternal love and affection took back from him all that was 
divine in him, e.g. forgiveness for his sons. 

It is thus that Babar wanted to check the tendency to 
disruption; Humayun to be ever forgiving and the other 
sons to be solely dependent on his goodwill This moral 
contrivance to check a political crime tottered down im- 
mediately. To a certain extent it became the root cause 
of Humayun’s troubles So Humayim ascended the throne 
with many disadvantages He was placed m a difficult 
situation. Thei’e was nothing very positive for him on 
whidh he could base his kingship. Before Babar’s acces- 
sion we have seen that the laws of succession 
were in the melting pot Nothing was definite. The two 
streams of thought had not yet become one An effort to 
reconcile the two had made confusion worse confounded 
Humayun who could have fought his own claim to the 
throne was to a certain extent cheeked from doing so 
There is no gainsaying the fact that Humayun’s mis- 
fortune had some of its roots in his own character. But 
a great deal was due to the conspiracy of the times. The 
Moghul rule in India bad hardly begun. His kangship 
was beset ndth all sorts of difficulties, with uncertain laws 
of succession, and with hostile brothers around and beside 
hini; amidst imknown and hostile people in a foreign land 
Humayun had stepped to the Royal throne The at- 
mosphere was surcharged ivith indecisiveness Before it 
even the heart of the bravest would have quailed. To 
aggravate his troubles the Pathan kings of Delhi had left 
a very bad tradition so far as the problem of succession was 
concerned. It is needless to trace it from the time of 
Iltutmish onward. It is enough for our purpose to mark 
the trend of events from the time of the Tughluksi Firoz 
F. 65 
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Tughluk was elected to Idngship in spite of the claims put 
forward by Mohammad Tughluk’s sister’s son and his 
own. The former was declared incompetent and the 
latter rejected on account of his being a minor. The Sayyids 
have nothing very positive to contribute The Lodis again 
turn over a new leaf Islam Khan dies after appointing his 
nephew Bahlol as his heir-apparent. His son ICntub 
Khat ' was alive but he was superseded. He waa elected 
after great bitterness and heart-burning. Bahlol went 
a step further. Azam Humaynn, son of his eldest son, 
was alive ; yet he appointed as his heir Sikandar who was 
supposed to have been born of a goldsmith woman. So even 
among the Muslim rulers of India we do not find any 
favourable bias for the principle of primogeniture. This is 
why Humaynn felt so insecure in his Idngship. We 
find him conciliating all his brothers by giving^ them fiefs 
big and small and even giving in with good grace when 
Kamran takes possession of Lamghan and Peshawar, and 
later on of Lahore. Hindal also took advantage of the 
constitutional weakness of Humaynn’ s kingship and de- 
clared himself sovereign at Agra. At the critical hour 
when Humayun was busy in Bengal, he had the IChutba 
also read in his own name But this did not prove of any 
avail. He failed to get the necessary support. After 
some time Humajoin arrived. 

After Humayun’s defeat and during his fight Kam- 
ran also made an effort to have the Khutba read in his own 
name at Kandhar, After four m9nths’ insistence he pre- 
vailed over Khanzada Begum and others, and got the 
matter settled in the following manner, “ Very well, tlm 
Emperor is now far away. Read the Khutba in my name 
and when ’he comes back, read it in his.”-* 


c Kabul and Kandhar, Aakari gets the iagir of 

Samldiaj, Hindal geis Aiwa, Siilemau Badalclislinn. 


* Persian Humaj-unnamah, p. G2, tr. A. S. Bproridge, p. ICl. 
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1 

j These two attempts on the part of Humayun’s 
brothers to take advantage of his troubles and difficulties 
I show amply the way ' the wind was blowing. 

I Regard was surely paid to the nomination of the 

I dead Emperor, yet no opportunit 5 »-, however insignificant, 

! was missed by other sons to liave themselves declared the 

1 sovereign. Incidentally a question arises; whether the 

I nomination of Humajmn to succeed Babar was made be- 

! cause of his being the eldest son, or because lie thought 

1 him to be the fittest and that his being born the eldest was 

only an accident. An answer to the question will be found 
1 if we examine critical^ the dying declaration of Babar and 
! his attitude on the problem of the succession when Humaynn 
I was dangerously ill. Some light on this will be thrown 
if we take into account the reason which impelled his 
brothers to give lirm their allegiance. To which extent 
the principle of primogeniture was recognized, will be evi- 
dent bj'’ understanding also the significance of the cons- 
piracy against Humayun. 

i Gulbadan describes the death scene in the following 
manner : " Next day he called his chiefs together and 

spoke this wise. For years it has been in my heart to make 
my throne over to Humayun Mirza and to retire to the gold- 
scattering garden, by the divine grace. I have obtain- 
j ed all things but the fulfilment of this wish in health 
I of body. Now when illness has laid me low, T 
! charge you all to acknowledge Humayun in my stead 
I Fail not in loyalty to him. Be of one heart and mind 
! with him. I hope that Humayun also will bear himself 
1 well towards men Moreover, Humaynn, I commit to 
I God's keeping you and your brothers and all my kinsfolk, 
j and your people and my people and all of these I confide 
1 to you.”“ In this appeal to his chiefs for loyalty to Huma- 
I yun, Babar makes no reference of Humayun as the 


1® Persian Humayunnamali, p. 108, 
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eldest He does not give any reason for his choice except- 
ing this that it had been in his heart for many years to 
hand over his throne to Humayun Mirza. He does not 
mention the grounds of his selection. In the absence of any 
definite grounds of selection it may be said that probably 
Babar considered Humayun to be the fittest of all. We 
have some grounds for hazarding this conjecture In the 
year 1430 Humayun fell dangerously ill. Babar was ex- 
tremely anxious Maham, Huma 3 run’s mother, consoled 
Babar that he need not worry asi he had other sons in case 
Humayun passed away. She would be really sorry, for 
Humayun was her only son Babar replied to this signi- 
ficantly, and from this we can infer some reasons of Babar’s 
choice. He said to her, “ Maham, although I have other 
sons, I love none as I love your Humayun I crave that 
this cherished child mnv have his heart’s desire and live 


long and I desire the kingdom for him who has not his 
equal in distinction and not for the others.”*^ The basis 
of his choice for his successor seems to be this : Babar’s im- 
mense love for Humayun and secondly that Humayun 
excelled all in accomplishments. It may be said that 
Babar with a view to console hlaham exhibited so much 
regatd for Humavun and extolled him above his brothers 
It would be believable had not an incident happened 
to dispel this doubt Babar’s sacrifice for his son is 
sufficient to convince the most sceptical. The sincerity of 
Babar s satement to Maham has been proved beyond doubt. 
Babar s death has confirmed it. That he held Humayun 
in great esteem is evident from the last sentence which he 

Th7s7ncoT He regards Humavun 

in distal n and has no equals 

deserts to IT consider Humayun’s 

tues and th primogeniture, but his‘ vir- 

^s, and the at tachment that Babar had for him 


p. 20 ; 


A.N. Beveridge’s Translation, pp. lOf-S. 
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The conspiracy of Khalifa to oust not only Huniayun 
but all the sons from succession reveals another story. 
]\Ieh(li Khwaja, the probable candidate, was the husband 
of Babar’s full sister Khanzada Begum The man pro- 
]iosed or contemplated was not even in the direct line 
of Babar’s family. The mere fact that such a succession 
could be thought possible drives one to believe that the 
principle of primogeniture or that the sons of the deceased 
ruler had a claim to the throne, was considered of little 
importance in matters of succession. Humayun s sudden 
departure from Badakhshan, the consultation of the three 
brothers on the seriousnc'is of the situation, their determi- 
nation to checkmate the plans of Khalifa — all these point 
to the conclusion that all the sons of Babar had begun to 
doubt the chances of succession. There was no talk of 
primogeniture.” This much about Hnmayun’s succession 
Akbar’s succession is almost free from trouble. He ascends 
the throne almost unchallenged. There was some danger 
from the side of Kamran’s son. At the time of Humayun’s 
death he was at Delhi. Tt is to the credit of Tardi Beg 
that by his tact and loyalty he succeeded in arranging the 
bloodless succession of Akbar. 

But everything was not so very enco\iraging as it pro- 
mised to be. In the year 1566, a bid for the throne of 
Hindustan was made by Akbar’s younger brother Moham- 
mad Haldm Mirza. The Uzbeg rebellion in 1565 encourag- 
ed him to do so He invaded the Punjab and advanced 

Euslibrook ‘WilliamH, The Empire Builders of the 16th 
Century, p. 170. 

Ibid: “ Tlie three brothers had a consultation and were 
apparently agreed upon the seriousness of the aspect of affairs 
They must have seen that the future position of all the three 
depended upon the ability of Humayun and his mother to check- 
mate the schemes of Ehabffi' Finally they hit upon a plan of 
action. It was determined that Humayun should proceed post 
haste to Agra while Hindal was to take the place in Badakhshan. 
Kamran meanwhile was to keep tight hold of Kabul. This plan 
was duly carried out,” 
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up to Lahore, but found it impossible to capture it. Early 
in 1567, Akbar arrived there and shattered the hopes of 
Hakim with the result that the brother retired to Kabul. 

Hakim’s bid for the throne establishes once more the 
uncertainty of the law of succession. It has been pointed 
out above that no opportimity was missed by any son of 
the deceased ruler to put forward his claims. Hakim is 
also one of the opportunists. It was not his fault. ' The 
laws of succession were such as whetted the ambition of 
every aspirant and always kept the ruling monarchs dn a 
state of insecuritjL The analysis of the previous reigns 
had proved it. 

Akbar’s reign drives us to the same conclusion. 
A decade after the commencement of his reign we hear of 
a bid for the throne of Hindustan from the side of his 
younger brother. The effort failed. Again after a lapse 
of about 25 years (in the year 1582) we notice a rising of 
Hakim. The opportunity was afforded by the unfavour- 
able atmosphere that Akbar had created around himself by 
his religious policy, his unorthodox views and military re- 
forms, etc. Six years (from 1579 to 1585) were very criti- 
cal in the whole of Akbar’s reign. There was a formidable 
conspiracy to depose him We find rebellions here and 
rebellions there. Gujrat and Bengal were the storm cen- 
tres. The rebels wanted to raise Hakim to the throne of 
Hindustan. Hakim was an ambitious man.' He fell in 
with this scheme. There was nothing in the law of suc- 
cession which could put a brake upon his evil designs and 
fruitless ambition. Hakim advanced towards 'India, but 
he was repulsed ; and by the August of 1581, Akbar cross- 
ed the Indus and readied Kabul, where he stayed for a 
week. He made over Kabul to his half-sister, which tacit- 
ly alloAved the assumption of the government by Haldm. So 
long as Hakim was alive, Akbar kept a watchful eye on 
him. His mind found peace only after the death of Hakim. 
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It may be argued that Hakim’s rising should not be taken 
to spell the uncertainty of the laws of succession. Issues 
graver than the mere fact of succession were involved in 
the claim of Hakim to the Moghul throne. Akbar’s reli- 
gious policy, his principles of administration, his general 
outlook — all were antagonistic to Muslim rule. That is 
why Hakim waived the banner of Islam and claimed the 
throne against an apostate brother. These arguments may 
hold water if advanced on behalf of the rebels. But they 
fall flat if they are made to constitute the backbone of 
Hakim’s rising. It is as clear as daylight that Haldm’s par- 
ticipation in the rising was due purely to personal 
and selfish grounds. He wanted the throne. He had ex- 
pressed this as early as 1566. Till the year 1580 he was 
silently waiting for an opportimity. The opportunity at 
last, as we have just pointed out, did come and he exhibited 
no slackness or scruples in availing himself of it. Jahangir’s 
accession opens up a new chapter altogether. Till now 
throughout our discussion we have generally been concern- 
ed with the quarrel of a brother with another brother, of 
a' nephew with his uncle, of a grandson with another 
cousin-grandson and so on. Jahangir’s' accession involves 
the quarrel of a son with his father. In the year 1599, 
Sahm revolts against his father, becomes very impatient 
within the very lifetime of Akbar, entrenches himself with- 
in’ the strong fort of Allahabad built by Akbar, extends 
his rule over part of Behar and assumes the insignia of 
independence. Khibu was created Kutubuddin Khan and 
appointed to govern Behar. Lai Beg was sent to adminis- 
ter Jaunpur while Kalpi fell to the share of Bahadur. 
The thirty lacs of rupees in the treasury of Behar were ap- 
propriated to the Prince’s service. Jagirs and titles were 
granted to his principal supporters. Among others Ab- 
dullah received the designation of Khan. 

By the middle of 1601 reconciliation was brought 
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about. He was ordered to take charge of' the governor- 
ship of Bengal and Orissa. At Allahabad, he again rais- 
ed the banner of revolt, assumed the title of king though 
still designating his father as the great king. He set up 
a regular court and requested the Provincial of Goa, though 
in vain, to accredit missionaries to him. He entertained 
some sort of military aid from the Portuguese at Goa. He 
issued farmans and granted titles and jagirs.^® Salim got 
Abul Fazal murdered lest he might prove a hindrance to his 
accession. The crime was too heinous to be excused by 
Akbar. In spite of all this in April a reconciliation was 
again brought about through the intervention of Sultan 
Salima and Maryam Makani. Salim was forgiven and 
declared heir-apparent. Immediately he was asked to 
take charge of the Mewar campaign which he had left 
unfinished in the year 1599. Salim did not want to leave 
the capital. It would have been suicidal for him. Akbar 
was too old. He might die at any time. His absence might 
go against him. When eveiy thing was uncertain much 
depended upon the course which events took at the time of 
the ruler’s death. Consequently he stopped at Fatehpur- 
Sikri and made all sorts of excuses to avoid the campaign. 
He asked permission to return to the jagir of Allahabad. 
The desired permission was granted. , It was impolitic. 
We find him again setting up an independent court. 
Favourites began to be obliged by lavish gifts and grants. 
Alcbar marches against him in August 1604. Maryam 
Makani falls seriously ill. She dies. Salim, being afraid of 
Akbar’s wrath, avails himself of this misfortune and having 
tendered his apology, arrives at Agra on November 9, 1604. 
Akbar received back the prodigal son. He was confined 
for ten days. Salim’s mother and sisters interceded on 
his behalf and he was released. Akbar’s health was fail- 


p. 50. 
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ing. He was nearing his end. Just at the close of his 
career, a strange thing happened. We find a conspiracy 
against Jaliangir’s accession. A party was organized 
which wanted to champion the cause of Khusru, the eldest 
son of Jahangir. 

The five years of Salim’s revolt disgusted Akbar com- 
pletely. His two other sons had already passed away Murad 
died in May 1595, and Daniyal drank himself to death in 
April 1604. AIcbar was extremely anxious for his suc- 
cessor. The surviving son who had greater chances of 
succeeding had completely shattered hisi hopes. It would 
not be surprising if in the hour of despair and desperation 
Akbar once thought of disinheriting his son Salim His 
recent unbecoming behaviour deserved that It is no 
wonder then that a worthy son (Khusru) is pitted against 
an unworthy father (Salim). Aziz Kokah and Man Singh 
convened a conference of notables and chiefs of Islam to 
decide about the supersession of Salim and the accession of 
Khusru. The conference failed to achieve anything be- 
cause of the opposition of Saiyad Khan Barha, who 
thought the supersession against the best traditions of the 
Chaghtais. Man Singh and Az’iz Kokah also failed to get 
the assent of Akbar to their proposal Salim appears be- 
fore his father penitent and full of remorse. Akbar sign- 
ed to his attendants to invest the Prince with the turban 
and the robes and to gird him with his own dagger Akbar 
forgave his son and having invested him with royalty de- 
parted for ever. 

A week after Akbar ’s death Jahangir ascended the 
throne on October 24, 1605. It was not a throne of roses 
Hemesis came too soon. Jahangir had to reap the fruit 
of his own actions. Like his father he had also to face 
the rebellion of his own son. The difference was that of 
time. Jahangir had to experience it many times at the 
beginning as well as at the end of his reign, whereas Akbar 
F. 66 
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had its bitter taste only at the close of his glorious career. 
The story of Khusru’si revolt is too well known. How it was 
suppressed and how his companions were punished, need not 
detain us. He was imprisoned, blinded and then diplo- 
matically handed over to Shah J ahan (Khurram) who had 
him removed somehow from this habitable world. Towards 
the close of Jahangir’s reign (1623: — ^26) Shah Jahan him- 
self was a rebel against Jahangir. Shah Jahan surren- 
dered many of his forts and gave two of his sons Dara and 
Aurangzeb as hostages after his capitulation. 

In the year 1625 we hear of Parvez’s bid for the throne. 
The story of Mahabat Khan’s co^l'p de main on Jahangir 
is too well known. Parvez failed to carry out his designs. 

Immediately after the death of Jahangir in the year 
1627 (October 28) there arose a struggle for the succession. 
Khusru had died ; Parvez had also followed him to the 
grave a year before the Emperor’s death. There were 
two competitors for the throne : Shahriyar and Shah 
Jahan The former was backed by Nur Jahan, his 
mother-in-law the latter had the full support of his father- 
in-law Asaf Khan. 

Shahriyar advances from Lahore by proclaiming him- 
self Emperor, and swelling his followers by the free distri- 
bution of money. Shah Jahan was in the Deccan. But Asaf 
Khan proved more than a match for Shahriyar. Dawar 
Bakhsh, son of Khusru, was proclaiihed Emperor in the 
absence of Shah Jahan. This was a stop-gap arrange- 
ment. Shahriyar was opposed and defeated, imprisoned, 
and blinded. Within a month, of Shah Jahan’s succession, 
Shahriyar, Dawar Bakhsh and others were secretly put 
to death. With the steps soaked in the blood of his kinsmen, 
Shah Jahan ascends tlie Royal throne. 

It has already been said that Jahangir’s reign opens 
a new chapter in the problem of succession. Since his 
revolt as a Prince till the close of his career as an Emperor 
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we come across many divergent principles of succession. 
Tliere is confusion It is difficult to draw a picture and 
arrive at some definite conclusion. 

Of the impatience of Salim to succeed we read many 
things. After making due allowance for the impetuosity 
of youth and ambition to rule, so natural and legitimate in 
a young prince, Ave are irresistibly led to the conclusion 
that Salim’s rebellion was more due to desperation and 
diffidence than anything else. The laivs of succession were 
so uncertain that Salim had become hopeless Apparent- 
ly there seemed to be no reason for his hopelessness. He 
alone had the chance of succession He was not only the 
eldest but there was no one else among the sons of Akbar 
in the field to compete with him. As mentioned above, 
Murad had died in 1595, and Daniyal in the year 1604. 
Jahangir’s succession seemed to be doubly sure. But 
things are 'seldom what thej'- seem. He understood the 
significance of this proposition ver}’- Avell. He was not 
oblivious of all that was passing behind the scenes He 
knew his chances very well and made a correct and true 
estimate of his position, so far as the question of succession 
was concerned. Nor wmuld he build much hope on the 
fact that both of his brothers, the probable rivals, were 
dead.' If both of these had been the deciding factors in 
his succession, he would ha.ve silently waited for the happy 
day of his succession and easily curbed his impatience. 
The situation was that they were not. In this undecided 
and uncertain situation lies the keynote of Jahangir’s 
rebellion. 

' Let it hot be understood that the claim of first-born 
was not at all recogni2:ed. The emphasis laid here is 
on the fact that this alone was not the deciding factor 
There ’ was something more besides to decide the issue. 
The king’s dying declaration — ^rather nomination— was the 
chief thing At least in Jahangir’s .case everything de 
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pended on Akbar’s approval and nomination. TKe whole 
struggle of Jahangir for the throne almost revolves round 
this main thing. How to gain the confidence of Akbar? 
It was the difficult and insoluble problem before J ahangir . 
By the fast life that he had led he had almost 
alienated the sympathies of his tutor and the king. His 
ferocious cruelty had estranged the king and the people 
alike. Jahangir was fully aware of his position and found 
himself his worst enemy. He was too weak to fight him- 
self. The chief obstacle to his succession was his dissolute 
life He would not or could not improve it. He decided 
to revolt. The history of the revolt has been given above 
in a summary form. Abul Fazal, whom he dreaded and 
considered the chief obstacle in his way, he got murdered 
through the help of the Bundela Chief Bir Singh Deo. But 
this failed to solve the problem. It unfortunately made 
the problem more acute and inextricable. Khusru was set up 
as a rival against J ahangir (Khusru’s own father) . The 
manner in which this conspiracy was hatched and frustrat- 
ed has been already mentioned. The assembly convened 
to decide in favour of Khusru broke up for the reason given 
above Akbar too did not give his assent, but on the con- 
trary forgave Jahangir and declared him as his successor 
It may be averred that Akbar decided for Jahangir 
simply because he was the eldest, a.nd Saiyad Khan of 
Barha also favoured him and sided with him because he 
was the eldest A closer examination of the facts will 
reveal that it was not the sole reason of their inclination 
towards J ahangir. Tlie problem at the death-bed of Akbar 
Avas of a different nature. That the eldest alone had the 
right to succeed was not the question at that time. The prob- 
lem was whether the son could be superseded by the grand- 
son, the father by his son. The Pathan kings had solved 
this in their own way. They had no hard and fast rule 
about it. The succession of a grandson or his nomina- 
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tion as the successor by the dying Emperor did not shock 
the people or the Royal family. There are many instances 
to justify this. But the ways of the Moghuls were quite 
different. We do not hear of any such contemplated super- 
session as that of Jahangir by Khusru ; in other words, 
of the father by his son. There has been only one instance 
immediately after the death of Shah Rukh Mirza which 
can be cited as an example in favour of the proposed super- 
session. Ulugh Beg was not only superseded by his son 
Abdul Latif but murdered also Seemingly this ghastly 
act of murder may sound as a precedent — though very dead- 
ly and bad, yet it cannot be 'mentioned to justify the super- 
session of Jahangir which was under contemplation. Abdul 
Latif’s revolt and his murder of his father may extenuate 
the revolts of Jahangir against Akbar, that of Khusru and 
Shah Jahan against Jahangir and so on, yet it can by no 
means lead us to the conclusion that the son could be 
chosen in preference to his father during his lifetime 
The son may revolt against his father and even murder 
liim — that was his look-out and responsibility. The people 
as such and the dying king had nothing to do with it ; so 
far as we are aware, in the Moghul djmasty till the death 
of Akbar, no king or emperor ever intended to supersede 
his son by his grandson, nor did the notables themselves 
ever propose such a change. Hence the proposal of Man 
Singh came as a rude shock to the lovers of tradition. 
Saiyad Khan of Barba naturally cried out : “Of what 
do you speak, that in the existence of a Prince like Salim 
vS'hah, we should place his son upon the throne ? This is 
contrary to the laws and customs of Chaghtais, Tartars 
and shall never be.” Saiyad’s cry was not in the wilder- 
ness ^ The proposed supersession instantly fell through. 
The conspiracy failed. 

History of India, Tol. VI, pp. 1G9-70; Asad Beg’s Wifcaya 
(Elliot and Dowson). ' ' 
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Akbar too could not be won over. He also probably did 
not like to break the tradition. Had any of Ms other sons 
been ahve, it is very likely that in the hour of disgust at 
Jahangir’s repeated disobedience and revolt, Akbar would 
have superseded him, although he was the eldest. The 
fact that he was the eldest, would not have weighed with 
him. 

The father in Murad would have been satisfied. But 
in choosing Khusru in place of Jahangir, Akbar hesitated. 
This was too much for an affectionate father. His pride 
had already been injured b}'^ the revolt of the Prince, he 
did not like to add insult to it by telling the world that 
a mighty and great Emperor like Alcbar could not have 
even an unworthy son to succeed. The paternal love for- 
gave all that was ignoble in Jahangir and when the choice 
lay between the son and the grandson, he chose the 
former. 

Ho comment is necessary on Khusru’ s' revolt against 
his father Jahangir. If Jahangir revolted on account of 
desperation and diffidence, Khusru unfurled his banner of 
revolt on grounds of fitness and competency. He put for- 
ward his claim as a formidable rival Whether Khusru’s 
claim on grounds of fitness was just or unjust, need not 
detain us This revolt at the beginning of the reign, con- 
firms the belief, that the laws of succession were extremely 
uncertain. There was no definite principle that guided it. 
Jahangir’s nomination by Akbar only indicates, to a cer- 
tain extent, the tradition which insisted that kingship 
should go to one of the sons of the deceased ruler. A con- 
spiracy to instal Khusru in Jahangir’s place shows the other 
side — that this tradition also had no great sanctity about 
it. Khusru’s revolt and Jahangir’s fear dispel the charm 
that may have lingered still around it. Shah Jahan’s revolt 
and his subsequent succession prove conclusively that the 
principle of primogeniture had lost all its importance and 
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significance during fiis time. Kliusru was born on 6th 
August, 1587, and Parvez about two years later — on 2nd 
October, 1589, Khurrum was younger than these two 
and saw the light on 2nd January, 1592 Shah- 
riyar was the youngest, being born in the year 
1605. 

Of all these sons Khusru was the oldest. On the prin- 
ciple of primogeniture his claim was the greatest, and in 
the natural course of events, he ought to have succeeded 
Jahangir after his death. But that was not to be. There 
was no such principle of succession as that of primogeni- 
ture. It was a word with which the Moghuls of those 
days were hardly familiar, and even if they were, they at- 
tached very little importance to it. Shah Jahan’s struggle 
for succession brings out this fact very clearly. 

Blhusru’s claim to the throne may be dismissed by call- 
ing him a rebel against his father. But Jahangir also had 
rebelled against his father. It was not such an indelible 
blot as could not be washed by Khusru’s penitence or Jah- 
angir’s forgiveness. Jahangir had rebelled thrice and had 
been pardoned thrice. This could happen in the case of 
Khusru as well. But as ill luck would have it, he was not 
the sole surviving son of Jahangir. Jahangir was not faced 
with Akbar’s difficulty. He had three other sons to 
look to, and could easily afford to dispense with Khusru. 
Consequently the mind once prejudiced against Khusru 
could not and need not be exorcised. In the year 1620- 
21 Jahangir could be persuaded to the extent of handing 
over Khusru to Shah Jahan on his march to the Deccan. 
Another son became the recipient of Jahangir’s favours — 
namely Khurrum. Parvez next to Khusru was ignored. 
The reasons that led Jahangir to like Khurrum need not 
be mentioned. In the year 1616 Khurrum was placed in 
charge of the Deccan affairs and Parvez was transferred 
to Alla:habad and Khankhana was recalled. 
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Early in November 1616, he was given the title of 
Shah KLhurram and almost a year after on October 12, 
1617, he got the title of Shall Jahan in view of the suc- 
cessful and peaceful settlement of the Deccan affairs. He 
was declared heir-apparent also and was given a chair 
beside the Emperor, the highest honour that could be con- 
ferred on a Prince. It was an unprecedented favour that 
was shown to Shah Jahan. 

The declaration of Shah Jahan as the heir-apparent 
took place during the lifetime of Khusru and Parvez. The 
former was assassinated about the month of August 1621, 
and the latter died in the year 1626 on the 28th October. 
The declaration was made in the year 1617. This is a 
clear case of supersession. An elder’s claim to succeed 
was not recognized by Jahangir. 

As has been previously remarked, almost everything 
depended on the sweet wilF of the Emperor. His claim 
to succeed was the greatest who succeeded in winning his 
sympathies and favour alike The question of the elder’s 
claim hardly arose. Even if it did, it was somehow or other 
silently hushed and passed over. 

When so much depended on the Emperor’s nomina- 
tion, every son tried to ingratiate himself with him. If 
he failed in this attempt and in any way suspected his 
prospect, he rebelled and revolted and took his chance. 
This explains to some extent the rebellions of Jahangir and 
Shah Jahan both. Shah Jahan had been basking in the 
Emperor’s favour, when a sudden change in the political 
atmosphere came in. The clouds of Nur Jahan’s jealousy 
and intrigue were perceived on the horizon. All became 
dark and dismal. Shah Jahan became hopeless. He was 
asked to proceed to Kandhar and thus indirectly help the 
dhances of Shahriyar by his absence. Shahriyar, the 
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younger brother of Shah Jahan, had married Nur Jahan's 
daughter, and had thus become nearer to her. She want- 
ed the throne for her son-in-law, notwithstanding the fact 
that he was younger than Shah Jahan. If Khusru and 
Parvez could be ignored for Shah Jahan, there is no 
wonder, if Jahangir, being persuaded by Nur Jahan, passes 
over the claims of Shah Jahan in his angry mood. Shah 
Jahan at first refuses to go to Kandhar and promises to 
do so on certain conditions, which totally upset Nur 
Jahan’s plan. Jahangir was set by his ears, Hisar, 
Firoza, Dholpur and other jagirs of Shah Jahan were given 
to Shahriyar and a threatening letter was despatched to 
Shah Jahan All this precipitated the rebellion of Shah 
Jahan. The man who had been declared heir-apparent in 
the year 1617, wandered as a rebel, and a disloyal person, 
five years later in 1622 Such were the uncertain laws of 
succession. The regard for an elder son may have silently 
lurked in the mind of the Emperor, but it never formed the 
basis of his successor’s selection The principle of primo- 
geniture as such was never recognized as right, in the 
Moghul dynasty in India. 


PART II 

The Moghul rulers of India believed in the nomination 
of their successors by themselves It was the result of 
a long and varied experience. That is why the nomination 
of a dying Emperor carried such a force behind it People 
respected it The scions of the Royal family felt bound 
by it. 

F. 6r 
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When Mohammad died he nominated no one as his 
successor The first four Caliphs who succeeded him were 
not at all nominated. They were elected according to 
the spirit of Islam and in the most democratic manner. 
Muawaiyah, the founder of the Ummayid dynasty, was the 
first man to introduce the principles of heredity and nomi- 
nation In 676 A.D he nominated his son Yazid as his 
successor and had him accepted as such by the people. It 
was not without reluctance that they gave their consent.® 
The precedent of nomination was followed by the Abbasides 
also. “ The oath of allegiance was paid to the Prince as 
heir-apparent first in the capital and then throughout the 
other cities of the empire But the direct succession of 
father and son was so little exemplified in actual practice 
in the case of the first 24 Caliphs of the Abbaside d 3 masty 
that for a period of more than two centuries (759 — 974) 
only six of them were succeeded by a son. 

After the Abbasides it became more common for a son 
to succeed his father, but throughout the whole period 
political theory maintained that the office was elective.® 
By the sheer force of time and events the office which was 
originally elective in theory became almost hereditary and 
nominative in practice The institution of the Caliphate 
could present no other or better example in matters of 
succession. It familiarized the people with the principle 
of nomination and that too of a son or kinsman. That 
kingship has a tendency to become hereditary is amply 
proved by it It is also evident that the Caliphs were in 
the habit of designating their heir-apparents 

Among the Mongols the system was a bit curious. It 
was nomination-cum-election. The Great IGian nominat- 
ed his successor, but it had to be approved by a general body 
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convened for the purpose. It was called Kuriltai. Although 
Changiz was the mightiest even at the time of his death, 
the manner in which he- nominated his successor extracts 
admiration It seems he showed a great respect to public 
opinion — at least in the matter of succession To his death- 
bed he called his sons and grandsons and exhorted them on 
the virtues of unit,y and the dangers of discord and 
disunion. After these words he asked of those who stood 
b}' whether they vrere not of opinion that he should make 
choice of the Prince who was capable of governing so many 
kingdoms after him Then his sons and grandsons fell 
on their knees and said, “ You are our father, and Emperor, 
and we are your slaves It is for us to bow down our heads 
when you honour us ^vith your commands and to execute 
them ” Then, they rising from the ground, he named Prince 
Ogtai for his successor and declared him the Caan of Caans 
by a title of Caan which he gave him and whicli his 
successors have kept They all bowed the l<nee a second 
time and cried “ What the great Changiz Khan ordains is 
lUst — ^we will all obey him • and if he pleases to command 
us even to kiss the rod with which we have merited to be 
chastised we do it without disputing.”^ 

The passage shows the high regard in which one party 
held the other Changiz proposed his nomination by the 
permission of those who stood by him Those present 
deemed it an honour to be consulted on such an issue and 
readily agreed to it thinking the proposal to be just and 
reasonable It may be said that this request for permis- 
sion and ready acquiescence was mere exchange of courtesies 
at the solemn hour of Changiz Khan’s death and nothing 
more It could have been .believable had not ,an incident 
later on happened to dispel thi& probable doubt. After 
Changiz Khan’s death Ogtai — the nominated successor — 


^ Petis de la Croix, The History of Changiz Khan, pp. 379-80. 
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began to receive condolences and sympathies from great 
lords and Caans. They came in person to console him 

All addressed themselves to Ogtai as the Emperor 
destined to succeed. But though this Prince had the power 
to act with full authority, he would do nothing without 
consulting those whom the Great Khan used to advise with 
in“ his comcils; nay he even protested he could not act 
as their sovereign till the Diet ordained by the Law had 
been held and they had examined whether he was capable 
of reigning. Couriers had been already dispatched to all 
parts of the empire to summon the Assembly, and it was 
not doubted that all those who had a right to assist at it 
would hasten to Caracoram where it was summoned to 
meet. 

It seemed at the time that in this great empire there 
was an interregnum. Yet the public affairs did not suffer. 
Jagtai who was the guardian and expounder of the laws 
had them observed with great exactness They were held 
in greater veneration than ever, because the memory of the 
Legislator was still fresh in their minds. ' And in tnith 
how could the people choose but have great veneration for 
a Prince who had rendered them the most formidable and 
respected people in the world, a prince who had besides all 
the virtues requisite in great conquerors ^ 

Ogtai pushed his conquests much further into 
China, and his other successors in succeeding ages seeing 
about all Asia subjected to their laws carried their victori- 
ous arms into Europe,^ even into some of the neighbouring 
Princes’ dominions. 

Ogtai’s protest is a sufficient testimony to the fact 
that the approval of the general body alone could give 
legality to his succession. Mere nomination by a dying 

p. 378. 
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emperor did not carry much Aveight. It was necessary to 
get the support of the Diet on no other grounds but those 
of fitness So among the Mongols on the question of choos- 
ing a. successor the dying emperor wasi a proposer and the 
Diet the chief body which generally recorded its vote in 
favour of the proposal made by the Caan or the Emperor 
A verdict of the general body Avas necessary to give effect 
to the Caan’s proposal. The Diet alone was the real and 
legal power Avhich conferred kingship or Khanship on 
whomsoever it thought fit There are two other instances 
to corroborate this Kuyuk’s — Ogtai’s son’s — accession to 
the throne was possible only by the help of the Kuriltai 
Ogtai had already superseded him by his grandson. 
Shiramun.^ 

Kuyuk Khan died in April, 1248 His successor 
Mangu Khan Avas also chosen by a Kuriltai. Its decision 
was final. Although they were rival claimants from the 
line of Ogtai, yet Mangu Khan was preferred as a Grand 
Khan.» 

We find the mention of a Kuriltai in the time of 
Timur. After defeating the Mongols, etc., and having 
cleared them out of Transoxiana completely, Timur entered 
Samarkand as a virtual conqueror But he did not assume 
the sovereignty. It was a diplomatic move. He summon- 
ed a Kuriltai in which Kabilshar was proclaimed as 
sovereign.*’ Later on he makes use of the Kuriltai 
solely to his own advantage When he found himself 
quite secure and free from his enemies and rivals, he 
convoked a Diet (Kuriltai) at Balkh where he got himself 
proclaimed as the legal sovereign of Transoxiana 


28 Ho worth, History of the Mongols, Vol. II, pp. 64-6; Vam- 
brey, History of Bokhara, pp 146-7 ; Lane-Poole, The Mohara- 
madan D 3 ma 8 tieB, p. 208. 

29 Howorth, History of the Mongols, Vol. II, pp. 79-80. 
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These instances show the important part which the 
Knriltai played at the time of accession to the throne. 
Even the wish of the last Emperor was not binding on it 
Every successor had to prove his hona fides by means of 
Its vote alone Even a mighty Emperor like Timur felt 
this need at the time of assuming the sovereignty of 
Transoxiana. Although he underwent this formality 
simply to avoid the meek resentment of a vanquished 
people, yet the fact that he had his crown legalized through 
this help of a Kuriltai raises its importance in our eyes. 
It might have been shorn of all its power at that time, yet 
the charm that had gathered around it could not be easily 
dispelled. 

But among the Timurides there was.no such thing as 
the Kuriltai No doubt the dying emperor nominated his 
successor, but it required no rectification by another body. 
It is a different matter whether the people accepted the 
nominated person as the successor or no Timur’s death 
scene is worthy of mention here When compared with 
that nf Changiz Khan, it may help us in formulating our 
conclusion. 

W^hen it became almost certain that Timur's disease 
was past cure, he called forth all his sons, grandsons, and 
ladies In addition to them he sent for his chief nobles 
In a fairly short speech he impressed on them' the wide 
expanse of his conquered dominions and the necessity of 
keeping it intact, although everjdhing in the world was 
Unstable. Before all those who had gathered round the 
death-bed of Timur, he nominated Pir Mohammad as his 
heir-apparent and vicegerent. All the chiefs and nobles 
were further asked by him to be loyal to Pir Mohammad, 
otherwise discord and disharmony would prevail among 
the Mohammadans In the end every one present, voung 
and old. and all the nobles were required to swear by the 
wi of Timur that they would carry it out conscientiously 
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and stand by it througli thick and thin, and that they would 
make it binding on, others also who were absent at that 
time. On this all began to weep bitterly and Timur expired 
after uttering a few words of advice on ‘ Unity ’ to his 
sons 

What followed next has been stated already Pir 
Mohammad was in Kabul at the time of his grandfather’s 
death The sensuous life that he had been leading there 
had made him inactive and slothful His absence was 
taken advantage of by Timur’s other grandson Khalil who 
usurped the throne Timur’s will could not be respected 
even for some time. The sons and grandsons all began 
to quarrel for the thi'one Shah Rukh, the son of Timur, 
ultimately became master of Transoxiana and left it under 
the charge of his son Ulugh Beg whom he made the governor 
of that territory. 

If compared, the two wills will differ very slightly so 
far as their contents are concerned But if we were to 
take into account the effects of each one of them, we shall 
marvel at the result. The results are poles asunder 
Changiz’s will was respected and carried out. Timur’s 
was set aside and almost ignored Pir Mohammad’s delay 
brought about a revolution and war. O'gtai’s refusal to 
accept the sovereignty so long as he was not elected by the 
Kuriltai made his position more secure The interregnum 
in one case proved dangerous, in the other nothing very 
extraordinary Things went on as usual. At the time 
of Kuyuk Khan’s election there was an interregnum. 
Turkania, his mother, was the regent and carried on the 
affairs of the state till the election of Kuyuk Khan to 


■^2 Zafainamali, pp. 656 — 60, Vambrev, History of Bokhara, 
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Grand Kianship.^'' Kuyuk Khan died in 1248. Mangu 
Khan was elected by the Knriltai. A second Kuriltai was 
convened on the banks of the Onon to perform the inaugu- 
ration ceremony. Kuyuk’s widow Ogul Gaimish was 
appointed the regent to conduct affairs of state in the 
interregnum. The second Kuriltai was held in February 
1251.^^ The smooth conduct of afiairs during the period 
^'rhen the throne was vacant speaks well for the disciplined 
mind of the Mongols. The regard that they had for the 
will of the departed ruler was marvellous. They tried to 
fulfil it if they could, and the spirit of obedience to the 
decisions of the Kuriltai kept them all together and saved 
them from many bloody wars such as were the lot of the 
Timur ides 

There is no use commenting on the merits and demerits 
of the two systems But one thing is to be specially noted. 
It is of great use in our further enquiry. The absence 
of such a body as the Mongol Kuriltai, accounts for at 
least one thing in the long line of Timurides including the 
Moghuls of India. Every ambitious prince, elder or 
younger, tried his best to win the favour of the dying 
emperor, or to be near his person at the time of his death 
No one wanted to be away from the capital. A desire to 
control the army and gain the sympathy of the chief 
nobles was another feature Where people do not possess 
any ostensible power in the choice of their rulers, the 
ambitious successor has naturally to seek the shelter of the 
chief nobles in whom the power after the death of the ruler 
in such circumstances generally resides In the absence 
of any sj'stem of rules whoever holds the power becomes, or 
i.'i thought, worthy of obedience. 


PnnU ^^ongols, Vol, II, pp. f,4-5: Lnue 
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After Timur down to the accession of Babar, we 
hardly find any case of nomination. Every ruler had to 
die an unexpected death. It may be said that Shah Bukh, 
in a way, had nominated Ulugh Beg as his successor. But 
the fate which Ulugh Beg had to meet we have already 
seen. He not only lost his crown, but in the struggle lost 
his head also. Abu Said also died in a struggle. After 
being captured he was handed over to Yadgar Mirza and 
was beheaded by him. He too formally could not nominate 
his successor, although it would have been useless. Neither 
the people nor the scions of the Boyal family were in a mood 
to respect the wish of the dead. After his death, fratricidal 
wais between Sultan Ahmad, Mohammad, Omar Sheikh, 
etc., began. After Ahmad and Alohammad the succession 
was again contested between the sons of the latter* 
Shaibani Khan ultimately decides the whole question of 
succession by seizing the throne of Samarkand himself. 
Umar Sheikh, Babar’s father, died an imexpected death 
due to a precipitous fall. He too could not nominate his 
successor. 

From Babar begins the formal nomination of a 
successor. He revives this. But before takmg into ac- 
count the doings of Babar and his successors m this connec- 
tion, it would be in the fitness of things Jto take a cursory 
view of the system prevailing in India at that time. 

There was no definite system of government prevailing 
at that time. There was a great conflict between two sets 
of principles underlying the Pathan rule in India. From 
lltutmish (Slave dynasty) down to the Sayyids, we find a 
set of ideas ruling. the government. The Afghans under 
the Lodis had their own peculiar notions about the govern- 
ment, The one can be represented by the term ‘ absolute 
monarchy,’ the latter had tribal kingship as its ideal. In 
the former the king had all the power with himself ; in the 
latter his power was limited by the tribe to which the king 
F. 68 
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belonged. In absolute monarchy the king had the power 
even to nominate his succe^r, whereas in the latter case 
the successor had to depend on election. Absolute 
monarchy recognized only one king; tribal kingship was 
synonymous with as many kings as there were tribes to 
count. 

When Iltutmish died he nominated Razia as his 
successor in preference to his sons People recognized her 
as such, although after Iltutmish’s death there was a great 
opposition only on this point of succession. It is not our 
concern here to point out whether the succession of a female 
was ]ustifiable or otherwise It is evident that there was 
objection only to the sex of the successor, not to the rigiit 
of Iltutmish to nominate one, which alone entitled her to 
succeed. People recognized the power of nomination 
inherent in the dying king. 

Along with this recognition of the king’s power we 
notice a counter-tendency in the people to respect their own 
likes or dislikes m matters of succession. They did noo 
feel bound to the word that they gave to the dying king. 
The nobles who had agreed to the succession of Razia in 
the lifetime of Iltutmish went back on their word and 
espoused the cause of Ruknuddm who was a debauchee. 
The reason was very cogent. They were opposed to the 
accession of a woman. Prejudices die very hard in men. 
The nobles were victims to the same disease. After some 
time they did revise their opinion and installed Razia. 
But there were some unwilling nobles still left to raise the 
banner of revolt on that issue. 

Balban s act of nonunation resembles somewhat that 
of fimur. Mohammad, his dearly loved Prince whom he 
had nominated as his heir-apparent, died a hero’s death 
fighting the Mughals. After his death he invited Bokhara 
IChan, his second son, whom he wanted to offer the crown 
after his death. Boghara lOian avoided it. Perhajis he 
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thought himself too small for the offer, or was quite 
contented with the government of Bengal. This exhibited 
a rare virtue of which princes are seldom guilty. On 
Boghara Khan’s recalcitrance Balban’s choice fell on 
Kaikhusru, his grandson — the son of Mohammad He spoke 
about this to his chief officers, and before his death left a 
will nominating him as his successor. 

.. Balkan also thought that it was one of the duties of 
the king to nominate his successor Balban was one of 
the first Mohammadan kings in India who understood the 
ideal of kingship and knew how to govern The nomination 
of a successor was one of his greatest concerns He 
performed this duty even on his death-bed and took the 
chief officers into his confidence at the time of making his 
choice. 

The nobles, although they had asreed to Balban’s 
proposal, again showed the tendency to having their own 
wav in the choice of a successor. The nomination by a 
dying kinsr was not thought to be as* binding as' it later on 
became in the sixteenth century after the advent o^ the 
Mughals. We find tha.t the nobles elected Kaiqubad in 
place of Kaikhusrn The nominee of Balban v/as ignored 
and set aside without the least compunction. 

Amonti the Khiliis we notice a remarkable change 
Alauddin appoints Khizr Khan as his heir-apparent, gives 
him a separate residence and obtains the signatures of the 
nobles thereto.^® Probably he was aware of the character 
of the nobles who had gone back on their words in the 
previous reigns of Balban and Tltutmish. He wanted 
to bind them by a written document. It was a move 
in the right direction The nomination of an heir- 
apparent is simply to avoid a war of succession 
If the dying wish or the nomination of a dying 

Ziauddin Barani, Tarikh-i-PirozsIialii, Elliot, Vol. Ill, 
pp. 207-8, 



538 THE ALLAHABAD UNIVERSITY STUDIES 

king was not respected, there was no meaning in choos- 
ing a successor and announcing him as such. Alauddin 
wanted to take advantage of past experiences The taking 
of signatures with a view to insure the succession of K.hizr 
Khan seemed enough. Alauddin confined himself only to 
this ceremony. Later events will show that his appre- 
hensions though -quite legitimate, were unnecessary. 
Curiously enough, we find the nobles supporting 
Shahabuddin for whose succession they had not given any 
written consent. It is said that when Khizr Khan became 
a debauchee, Alauddin imprisoned him and deprived him 
of the succession and superseded him by a child five or six 
years old whose name was Shahabuddin. The nomination 
of Shahabuddin in place of Khizr Khan had not been done 
puWiclv. That Khizr Khan had been superseded by 
Shahabuddin was made known to them through Mahk 
Kafur who produced before the nobles a will of the late 
Sultan, which he had caused to be executed in favour of 
Malik Shahabuddin, removing Khizr Khan from being 
heir-apparent The Sultan’s will, strangely enough, was not 
doubted On the contrarv it was duly respected They 
assented to this chanse. Shahabuddin was enthroned as 
king with their consent. But as the new sovereign was a 
child of onlv five or six years he was a mere puppet in the 
hands of schemers Malik Naib himself undertook to 
conduct the government.®^ 

This readi’' assent of the nobles to the posthumous will 
of Alauddin mav be due to two reasons. Malik Kafur 
might have become very powerful after Alauddin’s death. 
Thev dared not oppose his will or designs In that case 
the assent resulted from weakness. Or it may be due to the 
gradual recognition of the principle of nomination. The 
nobles had begun to realize that the will of the dead, in the 


w Hid., p. 209. 



PROBLEMS OF SUCCESSION IN THE MOGHUL DYNASTY 539 

very interest of the state, should be respected. Probably both 
were reasons that actuated these nobles to agree to the 
accession of Shahabuddin Malik Kafur’s atrocious rule 
became unbearable. He was Idlled. The nobles and all others 
heaved a sigh of relief. Mubarak Khan was placed in 
charge of all the affairs Mubarak later on assumed the 
sovereigntj'", by replacing Shahabuddin, and took the title 
of Kutubuddin — ^Wauddin. The accession of the new 
king, although his rule became unbearable in the end, was 
universally accepted.® 

' ' Among the Tughlaks the accession of Firoz Tughlak 
to the throne is full of significance On the 21st Moharram, 
752 AH. (20th March, 1351, Mohammad Tughlak passed 
away near Thetta; on the 24-th Moharram, 752 AH (23rd 
March, 1351) Firoz Tughlak succeeded him The manner 
in which Firoz Tughlak ascends the throne is interesting. 
-For three full days he hesitated and remonstrated against 
the wearing of the crown. All the nobles, chiefs and 
generals who had gathered together to elect him as their 
king stuck to their decision. Firoz had no option but to 
yield and accept.® 

Apparently the case of Firoz Tughlak is that of pure 
and simple election. But if we examine the circumstances 
in which he was elected, and the arguments which the 
nobles and chiefs used in electing him as their king and 
the spirit of hesitancy in which Firoz accepted the serious 
responsibility, we shall find that in the importunities of 
the nobles and the hesitation of Firoz a silent and sincere 
homage was being paid to the principle of nomination by 
the deceased ruler. Barani is definite about Firoz’s 
nomination as the heir-apparent of Mohammad Tughlak 
and uses this fact with a view to persuade Firoz and also 
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to establish his claim. Afif is not so definite, but anyhow 
concludes that Mohammad Tughlak by his acts and be- 
haviour towards Firoz had expressed his intention at least 
that he wanted him to be his successor, Wblseley Haig 
differs from both, and from these very writers deduces that 
at the moat Mohammad Tughlak wanted Firoz to be the 
regent This controversy need not detain us. Interpre- 
tation of hlohammad Tughlak’s wish this way or that does 
not vitiate our assertion, on the contrary it supports it At 
the time of electing Firoz, the nobles were anxious to have 
the dead man’s wish on their side To them it was a great 
support. That is why they wanted to make use of it. It 
may be said that Firoz’s hesitation was due to the absence 
of this very nomination. If it were so, this also supports 
our assertion that Firoz Tughlak fully realized the import- 
ant part which the nomination of a. dead king had begnn 
to play in the accession of a sovereign. 

Before his death he himself nominated his oavu 
successor. When Fateh Khan, his nominee, died during 
hi.s lifetime, Firoz nominated his other son Zafar Khan. 
But Death even did not spare him. He also passed away. 
After his death Firoz nominated his grandson Tughlak 
Shah as his successor. This nominee was the son of Fateh 
Khan. It is curious that in the Tughlak period a 'sufficient 
regard was paid to the principle of nomination by the 
king, and also to the election made by the nobles, chiefs 
and others. Once it so happened that after the death of 
Huinayun Icnown as Alauddin Sikandar Shah, the Tughlak 
throne was vacant for fifteen days.^^ Mahmud, a minor 
son of Mohammad Shah Tughlak, was elected king by 
the nobles This incident clearly shows the way 
the wind was blo%ving. There was no strong govern- 

pp. 2G6-7. 

Bllict, Vol. rv, p. 208; T.iwarikh-i-jrijtnrnk.diahi, Pcr'^iaii 
MSS., p. 56. 


PROBLEMS OS' Succession in the moghul dynasty 541 

ment Tlie power of choosing or electing a king was 
gradually passing into the hands of the nobles On two 
occasions the Tughlaks were without a king. The nobles 
rose equal to each occasion. By their mutual consultations 
and concurrence they succeeded in electing their kings — 
once Firoz Tughlak, the other time Mahmud who ascended 
the throne with the title of Nasiruddin Mahmud Tughlak. 

Among the Sayyids we find that the consent of the 
nobles was necessary at the time of accession lOiizr Khan 
three days before his deatli had nominated his son Mubarak 
as his heir-apparent. After the death of Khizr KFan, 
Mubarak ascended the throne with the consent of all the 
nobles and chiefs. ■ The nobles and chiefs were consulted, 
notwithstanding the nomination of Khizr IChan"^ 

From Firoz down to the accession of Mubarak Shah, 
one invariably meets a peculiar phrase in Tawarikh-i- 
Mubarakshahi-*^ Tughlak Shah, Abu Bakr Mohammad 
Shah, Alauddin Shah, and Mahmud Shah in the Tughlak 
period and Mubarak Shah in the Sayyid period, all ascend- 
ed the throne with the consent and concurrence of the 
nobles, the amirs, the learned, the kazi, etc The author of 
the history is very particular in mentioning the phrase, 
etc 

s> 

v:yLo.5 — — juj ~ ‘\yc\ — 

The period in medieval history was an era of 
very weak kings. It is no wonder then that the nobles 
and not the king had the last say in the matter of choosing 
a successor. The tacit consent of the nobles, etc., not only 
seems politic but had become almost essential 

The implicit and the tacit became quite explicit in 
the Lodi period. Afghans are famous for their love of 
independence; according to them a leader is only a first 


■*2 Ta'n ankh-i-MubarakshaUi, Persian MSS p. 69. 
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among equals and not above them. They believed not so 
much in one kingship as in tribal leadership. They 
recognized the power of nomination in a ruler but did not 
feel bound by his nomination. Lilce the Mongols they always 
discussed the successions in their meetings. He alone was 
a sovereign on whom they conferred the title by common 
consent. 

The king could nominate his successor. But the 
succession was ensured only by the consent of the nobles, 
omras and chiefs Bahlol, although nominated by Islam 
Edian as his heir-apparent, was elected after great bitter- 
ness and heart-burning Sikandar, the successor of Bahlol, 
had also to undergo the same ordeal. He had been 
nominated as heir-apparent by Bahlol, but it was not 
without great difficulty that he could ascend the throne. 
Many chiefs were of the opinion that Bahlol’s nominee 
should be set aside and that Azam Humayun should be 
installed in his place. Isa Khan with others was opposed to 
Sikandar on the ground of his low extraction. “ What 
business,” he explained, “ have goldsmith’s sons with 
government since it is proverbial that monkeys make but 
bad bargain? Khankhana Lohani came to Sikandar’s 
rescue. 

Sikandar’s successor Ibrahim was elected to the throne 
in a similar fashion. All the nobles and grandees 
assembled together and conferred the Idngship on 
Ibrahim.'^® A curious anecdote is attached to the election. 
It indicates the mentality of the Afghans. The omras by 
their common consent at first divided the kingship among 
the two sons of Sikandar, Ibrahim was to be the ruler up 
to the frontier of Jaunpur whereas Jalal was to govern 


35 Persian Text, pp. 
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Jaiinpur, Behar and Bengal. This unwise step of dividing 
the sovereignty was averted by the timely intervention of 
Edian Jahan Lodi, who pointed out to them that it was 
ruinous to have the sovereignty held by two — ^this giving 
rise onty to sedition and calamity. After much debate 
Khan Jahan converted the nobles to his point of view. 

In the second Afghan Empire founded by Sher Shah, 
the Afghan attitude towards succession is more clearly 
exhibited. After the death of Sher Shah, his younger son 
Jalal lOian was chosen by the grandees and omras as their 
king. The elder brother Adil Klian was passed over. 
The ground on which the choice was unanimously made is 
worth considering. Jalal, though minor, was an illustri- 
ous warrior. Adil, though the elder, was of easy habits Adil, 
though trained in the art of government by Sher Shah, 
seemed to them to be incompetent Above all, he was at a 
very great distance — of at least 250 miles. Consequently, 
on the ground of being a warrior and near at hand. Jalal 
was unanimously elected to the throne Jalal hesitated a, 
while and requested the grandees to await his brother. 
The reply which the grandees gave to him was significant. 
It shows the attitude of the Afghans towards kingship and 
succession According to them, to tarry and delay and 
enter into long discussion on minority and majority was 
only productive of the desolation of the empire and injury 
to the subjects, the sovereignty was nothing but a magni- 
ficent present bestowed by the grandees of the empire on 
any individual they Chose, which turn had now fallen to his 
(JalaFs) lot; for he being present all the omras and 
disaffected had adjusted their heads to the dictatesi of his 
prmans and elected him their monarch; and his brother 
being at a distance of 200 miles, a general uproar and 
confusion would result from putting off the arrangement 
of the affairs of the state till his arrival. It was therefore 
safer that EEs Highness without delay and procrastina- 

P. 69 
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tion, should please to mount the throne, and considering 
this circumstance as a. prosperous juncture to preserve the 
cro\vn, not allow himself to tarry even for a moment. 
Jalal Khan answered that if all the grandees had actually 
agreed on that point, there was no doubt that their decree 
was in accordance with the divine pleasure, and he, in 
I'eliance upon it, was ready to take upon himself that 
important office. They accordingly might make it known 
to high and low that he was determined strictly to observe 
his father’s institutions and regulations without allowing 
himself the least deviation, but in promoting the public 
welfare 

From the above it is evident that the Afghans cared 
very little for the nomination Nomination with them did 
not carry much weight. What mattered to them was their 
own decision Grandees of the empire alone could 
‘ bestow the magnificent present of sovereignty ’ on whom- 
soever they cho%e If they kept the sovereignty within the 
reigning family, it was out of their courtesy and not 
because of any obligation Thus before Babar’s advent 
into India, the following principles of succession Avere 
more or less recognized : — 

(a) The ruler before his death Avas expected to 

nominate a successor — usually his nomination 
was respected 

(b) The successor was formally raised to the throne 

by the common consent of the nobles and 
chiefsi 

(c) A son Avho Avas near to the dying king had surer 

and greater chances of succeeding to the 
throne 
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I 

lliis needs a little comlnent. The reason is 
obvious In those days the rule was entire- 
ly personal It was very difficult to carry 
on business smoothly without a king even 
for some time The death of a king, if he 
was not immediately succeeded witliin a 
day or two, spelt anarchy, and disorder 
In the election of Firoz Tughlak to the 
throne this point was very much emphasiz- 
ed by those who requested Firoz Tughlak 
to ascend the throne ,One of the reasons 
that facilitated the accession of Sikandar 
Lodi was nearness itself. In the case of 
Islam Shah Sur nearness was also one of 
the deciding factors®'’ This explains why 
the death of monarchs was kept concealed 
and Sher Shah’s death was made Icnown 
after the arrival of Jalal Khan — that is, 
after fully five days 

((f) The oraras, grandees and chiefs of the realm 
began to make themselves felt more in matters 
of succession. This was due to the influence 
of Afghan thought. To them nolnination was 
not such an important affair, e.cr , the succes- 
sion of Bahlol, Sikandar and Ibrahim 

{/’) According to the Afghans even two rulers could 
rule at the same time It was due to their 
allegiance to tribal headship Fortunately, 
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this could not gain any recognition. This 
tendency was checked in the very beginning. 

So far as Babar Avas concerned, he had also some 
views with regard to the problem of succession They were 
formed on the basis of the Mongol and Turkish traditions, 
which have been mentioned above. 

His view was that succession to sovereignty Avas here- 
ditary. He had probably formed this view seeing that the 
throne of Samarkand after the death of Timur remained 
occupied only by those Avho had been descended from Timur. 
The desire to occupy the throne of Samarkand eA^en after 
the conquest of India shoAvs his love for the patrimony. 
It also indicates his adherence to the belief that succession 
to the sovereignty Ava.s hereditarv The letter that he wrote 
to Humayun, frotn India, conhrmed this view He Avas 
extremeh'^ anxious to conquer Samarkand. 

In his memoirs, while describing the peonle of Bengal 
and their manners and customs he Avonders that there was 
little hereditary descent in succession to sovereignty.®* 
With resard to the nomination of the successor, 
Babar could have bardW formulated his views on the basis 
of his famih'^ traditions Executing Timur and ShaK 
Bukh no one could nominate his successor, although the 
severeientv remained confined to the d^masty 

On this point Mongol traditions Avero someAvhat 
different The ruler nominated his successor but he had to 
be approAmd by the Kuriltai The Timuridcs Ixjlieved in 
absolute king.ship Babar could not assimilate this 

Both Changiz and Timur nominated their successor 
before their nobles and chiefs Babar also Avanted to do 
that. The ground for nomination had already been pre- 
pared in India Here too kings Avere anxious to nominate 
their successor, and the amirs and grandees readily ap- 
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proved of tliose nominations Ba.bar wanted to establish 
a hereditary sovereignty The condition of India at that 
1 time was especially suited for this purpose Even the 
I Afghans had later on begun to favour this tendency. At 

1 the accession of Islam Shah after the death of Sher Shah a 

I sentiment that the crown should not be taken away from the 
I I’eigning family had been expressed by Isa Khan Other 
j nobles also had agreed to this point of view — the crown 
I should remain in the reigning family®'' 
j So on his death-bed Babar nominated Humayun as his 

j successor The amirs had been called by Babar before he 
j declared the nomination They were charged to acknow- 
I ledge Humayun as his successor and to remain loyal to 
I him The Inst words of Babar had a lasting effect 
They were regarded as too sacred to be violated During 
the wanderings of Humavun at Kandhar, Kamran wanted 
to have the Khutba read in his name He “requested Hin- 
I dal, Dildar Begum and Khanzada Begum, but all refused 
on the ground that Babar had nominated Humayun as his 
successor and not Kamran Babar’s will should be res- 
! pected Later on, on much insistence a compromise was 

I arrived at Vi^at passed between Kamran, Hindal and 

I others rvith regard to the Khutba is Avorth mentioning : 

{ “ Dav after dav he urged, ' Read the Khutba in my 

j name ’ and again and again Mirza Hindal said, ' In his life- 
} time His hlaiesty Eirdaiis Makani gave his throne to the 
Emperor HumaAUin, and named him his successor. We 
I a.n agreed to this and up till now haA^e read the Khutba 
I in his name There is no way of changing the Khutba ’ 
Mirza Kamran wrote to Her Highness Dildar Begum, ‘ I 
I have come from Kabul with Amn in mind It is strange 
1 that you should not have come once to see me Be a mother 

j S'* Dorn, History of the Afghans, p 142. 
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to me as you are to Mirza Hindal ’ Dildar went to him. 
He said, ‘ Now I shall not let ^’'ou go till you send for Mirza 
Hindal ’ Dildar Besfum said, ‘ IChanzada Begum is your 
older kinswoman and oldest and highest of you all. Ask 
her the truth about the Khutba.’ So then he spoke to 
Atka Her Hi£rhness Xhanzada Begum answered, ‘ If 
YOU ask me, well as His Maje-stv Firdaus Makani decided 
it and gave his throne to the Emperor Humayun, and as 
von, all of you, have read the TChutba in his name till now, 
so now resraird him as vour superior and remain in obe- 
dience to him ’ In short, Mieza Kamran besieged Kan- 
dliar and kept on insisting about the Khutba for four 
months At last he settled it in this way, ‘ Very well The 
Emperor is now far a.wav B-ead the Khutba in mv name 
and when he comes back read it in his ’ As the siege had 
drawn out to srreat length, and people had gradually come 
to cruel straits, there was no help for it ; the Khutba was 
read He gave Kandhar to Mirza Askari and promised 
to give Gaznin to Mirza Hindal, When they reached 
Gaznin. he assigned the Lawghanat and the' mountain 
nasses CTaugayha) to Mirza. and all those promises were 
false 

From the above passage it is evident that the nomi- 
nation of a successor by a king was a matter of ver;'' great 
importance People attached much value to it Although 
Kamran tried his best to dissuade people from the obser- 
vance of the pledge that thev had given to Babar, he prac- 
tically failed Hindal and Khanzada Begum always sub- 
mitted that as Humayun had been nominated by Babar, 
it was Kamran’s duty to obey him and reckon him as his 
superior and the successor to the throne Moreover, thev 
had given their v/ord to Babar at his death-bed that they 


“ Gulhadan llpn^uni, TTumaynnHaiunli, E. Trans, pp. 161-2 
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Y-ouId be faithful to Humayun They could not go against it. 
On those two gi’ounds, Kamrau's request could not be com- 
plied with completely. There -is another anecdote related to 
Humayun’s accession. Humayun’s abrupt departure from 
Badakhshan without Babar’s permission and his anxiety 
to be near the person of the king goes a great deal to con- 
firm the inference given above that much depended on the 
fact of nearness to the king's person at the time of his 
death. “ That fortune and Idngdom used to fall to the 
lot of the present,'’ was not the sentiment of a person who 
spoke just after the death of Slier Shah.“® But it had be- 
come the prevalent notion of the people of those days 
People respected the man on the spot, obeyed only those 
who — rightly or wrongly was not their concern — ^wielded 
the power. . . . Where peojile do not know to obey- the 
impersonal authority, any person who wields the authority 
commands respect and obedience. Order and security be- 
come inextricably connected with the king’s person. With 
his physical cessation, everything ceases. So the man who 
assumes authority immediately becomes the restorer of 
peace, order and securit}' and thus begins to command 
obedience and respect. So being near to the person of a 
dying king, enhanced the chances of succession to a very 
considerable extent In the Moghul period that one fact 
has played a great 2iart in nearly all the struggles for suc- 
cession Undoubtedly, there was sufficient ground for 
Babar’s displeasure but Humayun’s disobedience was not 
groundless. 

From the accession of Humayim commences another 
tendency. The nobles who had so much hand in the ac- 
cession of a ruler, began to lose their power. Their ap- 
proval imperceptibly transformed itself into an assent 
The dying emperor called them and announced to them 
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his wish There is no doubt, although, that the wish was 
supplemented by a request to stand by the nominated suc- 
cessor. The nobles usually agreed. This change in the 
attitude of the nobles is probably due to the strength of 
the successive Moghul Emperors and to the new conception 
of sovereignty which they introduced into India. 

Humayun was succeeded by his son Akbar To what 
extent the principle of nomination regulated his suc- 
cession it is very difficult to say The discussion below 
will justify this' statement 

There is no direct evidence which may lead us to the 
conclusion that Humayun had nominated Alcbar as his 
heir-apparent as Babar had done in the case of his own 
successor. Vincent Smith in his book Alcbar bases his 
statement on the authority of Ahmad Yadgar, the author 
of Tarikh-i-Salatin-i-Afghana, and holds that after the 
battle of Sirhind (June 22, 1555) Humayun formally de- 
clared Akbar his heir-apparent Ahmad Yadgar in 
connection with the battle of Sirhind states ; “ All the 

Khans displayed on this day great courage and valour, 
such as it would be impossible to exceed and they obtained 
their desires. . . Mohammad Alcbar came victorious in- 
to His Majesty’s presence and made the customary con- 
gratulations. His Ma3esty honoured that lamp of brilli- 
ancy with an ornamented khilat and a jewelled crown, and 
made him happy by granting him the high title of heir- 
apparent He also gave him 20 elephants and 100 horses 
out of the spoil. The munshi dispatched firmans describ- 
ing the victory in every direction, and they attributed the 
success to the skill of the Prince of the world, and the 
valour of sei’vants“ Count von Noer also holds the same 
what authority he bases his statement, it is 
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difficult to say. He holds that after the battle of Mach- 
chivara Alcbar was declared heir-apparent 

One feels a little diffident in hazarding such a positive 
statement on the basis of only one authority. Although 
there is nothing to contradict the statement, yet there is 
also nothing to corroborate it It is difficult to believe 
Ahmad Yadgar in face of other contemporary historians, 
who have written about the battle of Sirhind and its effects 
Alimad Yadgar makes references to Tabakat-i-Akbari in 
liis book. So the book must have been written after the 
completion of Tabakat-i-Akbari. Elliot and Dowson con- 
clude that the Tabakat must have been written after the 
year 1001-2 A H ; the probability is that it was completed 
soon after the latter date and before the Malchzani-i- 
Afghana, which was written in 1020 A.H It is said that 
so far as the reign of Humayun is concerned Ahmad 
Yadgar has copied Tabakat-i-Akbari, word by word, 
excepting this passage Why this discrepancy^ 

Tabakat-i-Akbari is a standard work. All the great 
writers of Persian liistory have based their work on it 
Badaoni has expressed his indebtedness in so many words. 
Farishta states that of all the histories he consulted, it is 
the only one he found complete Maasir-ul-Umara says, 

‘ ‘ this work cost the author much care and reflection in as- 
certaining facts and collecting materials, and as Mir 
Masum Bhakari and other persons of note afforded their 
assistance in the compilation, it is entitled to much credit 
It is the first history which contains a detailed account 
of all the Mohammadan princes of Hindustan From this 
work Mohammad Kasim Farishta and others have copi- 
ously extracted “ Such being the credit of the work, from 
which Ahmad Yadgar has copied the history of Humayun, 
it becomes difficult to dismiss the narration of the Tabakat 

61 Elliot, Vol. Y, pp. 177-8. 
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unnoticed He makes a mention of the battle of Sirhind 
and gives a description of the division of the army and the 
manner of the attack He even expresses his satisfaction 
at the dauntless courage and the most determined resolu- 
tion which the nobles exhibited in the battle. According to 
him the Afghans were defeated owing to a lack of courage. 
Sikandar fled after the battle All approached Humayun 
to congratulate him Under his orders a despatch of the 
victory was drawn up in which the honour of the victory was 
ascribed to Prince Alcbar and that was circulated in all 
directions.® 

Nowhere in the above account has it been mentioned 
that Humayun nominated Akbar as his heir-apparent 
He might have done so before or even afterwards, but it is 
difficult to say that he nominated him on this occasion. He 
gave the credit of the victory to Akbar, but according to 
the Tabakat mentioned nothing about the nomination of 
Akbar as his heir-apparent Jauhar is another contemporary 
writer He wrote the Tazkarah-el-Vikayat in 1587. He 
also gives a description of the battle of Sirhind but does 
not mention that Humayun after the battle, declared 
Akbar his heir-apparent. He is altogether silent. He 
does not mention the rewards that were distributed after 
the battle of Sirhind. “ 

Abul Fazal, who has spared himself no pains in the 
collection of facts and figures, does not mention this inci- 
dent in connection with the battle of Sirhind. He gives 
a graphic picture of the famous' battle, but omits the one 
fact of nomination He devotes almost a full page to the 
decision of one question — in wljose name should the procla- 
mation of victory be recorded? There were two claimants: 
Abul Maali and Bairam Khan. “ But Humayun at last 
became by inspiration cognizant of the truth, and ordered 


«^Tabakat-i-Al£bari, Persian, p. 221; Elliot, Vol. V, pp. 238-9. 
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the victory to be inscribed in the name of His Majesty 
tShahinshah and thereby gratified the loyal far and near/’®^ 
Abul Fazal also mentions only as much about the victory 
as Hizamuddin. Ferishta who followed the Tabakat does 
not mention the nomination He admires the cour- 
age which Akbar exhibited in the battle But he does not 
include his name in the list of those whom Humayun gave 
rewards after the battle Bairam Khan, to whose valour 
and talent the king was principally indebted for his restora- 
tion, was rewarded with the first office in the state and had 
princely estates assigned to him Tardi Beg Khan was 
appointed governor of Delhi, Agra was assigned to Sikan- 
dar Khan, Oozbek and Ally Kooly Khan were sent to 
Meerut and Sambhal, to which provinces they departed 
with considerable speed.®® 

So in all the contemporary writings of the period we 
do not find any mention of the fact that Humayun nominat- 
ed Akbar as his heir-apparent after the battle of Sirhind. 
Ahmad Yadgar alone mentions this. But as he bases all his 
narration of Humajmn’s history on the Tabakat, it seems 
rather difficult to associate the nomination of Akbar as 
an heir-apparent with the victorj’^ of Sirhind It remains 
an isolated fact uncorroborated and unconfirmed by other 
historians. Let it not be understood, from the above, that 
Humayun did not nominate Akbar as his heir-apparent 
at all We do not say this Our only submission is that 
on the occasion of the battle of Sirhind and after its victory 
Humayun does not seem to have made any such declara- 
tion. Ahmad Yadgar’s statement is not altogether de- 
void of truth. There is indirect evidence to prove that 
Humavun must have nominated Akbar as his successor. 
Only the time and place of his nomination is not known 
to us. That he did not, rather could not, appoint a suc- 

^ Bpverid^e, Akbamamali, p 638. 
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cessor at the close of his years is quite evident He . met a 
very unexpected and unusual death. After his fall he re- 
mained almost unconscious till his very end So if he 
appointed any one as his successor, he must have done that 
during the period intervening between the departure of 
Akbar after Silrandar, and his death According to Abul 
Fazal he had premonitions of his death and always thought 
that his end had drawn near 

It is most probable that Akbar had been nominated 
during this period Forebodings of an approaching end 
are a cogent reason for the nomination of a successor. He 
had been seated on the throne of Delhi and he could easily 
nominate any one as his successor The battle of Sirhind was 
decisive no doubt, but it did not make Humayun secure in 
his position as an emperor It took him some time to 
settle. Not before six months after the battle of Sirhind, 
could Humayun dare nominate a successor. Ahmad 
Yadgar put the nomination and victory together simply 
because within a very short time of the victory the Emperor 
had passed away It Avas difficult to follow the sequence 
of ei’-ents and make a subtle distinction. 

There are two remarkable passages which indicate 
that Akbar had been nominated as the heir-apparent. 
One is in the Tarikh-i-Humayun known as Mukhtasar by 
Baizid and the other in Abul Fazal’s Akbarnamah The 
first one indicates the wish of the Emperor Avhich he always 
had in mind wdth regard to Akbar, the other shoAvs the 
fulfilment of that wish 

In connection Avith the battle of Sirhind, Baizid relates 
that Tardi Beg Avas appointed in Lahore ; Sikandar was 
given Agra . Ali Quh Sultan Shaibani was appointed to- 
Avards Sambhal, etc After this begins the memorable pas- 
sage. He says : “ It has ahvays been his (Humayiin’s) 
ambition to leave this sordid Avorld. He had resolved 

«Beveriage, AkLnmamah, Vol. I, pp. 652-3. 
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within himself before God that after winning back the 
country of India which had been his patrimony and which 
had been lost simply because of the enmity of and discord 
among his brothers, he would wash his hands of all things 
and entrust the entire Idngdom to Shahzada Alman 
Jalaluddin Mohammad Akbar Mirza. and would him- 
self retire into the compan}'^ of the Darwesh, the learned 
and the wise.”®^ 

This resolve is similar to that of Babar who wanted 
to retire to the gold-scattering garden after handing over 
the throne to Humayun. Of all his wisfbes this alone had 
remained unfulfilled during his physical fitness When 
he fell mortally ill he nominated Humayun as his heir-ap- 
parent. Though he could not retire to the gold-scattering 
garden, yet God bestowed on him a better garden than 
that of Aram When the wish of Humayun was fulfilled, 
we cannot say. The probability is that he did nominate 
Alrbar as his heir-apparent The second passage of Abul 
Fazal in the Akbarnamah confirms this . 

" One of the wondrous flashes of his (Akbar's) intelli- 
gence was that in the middle of that very day (the day of 
the accident, not of the announcement) he had said to some 
of his suite that a great misfortune would happen to an 
eminent man, that probably he would die. The loyalists 
who were on the spot endeavoured to conceal the dreadful 
occurrence and took measures to send information to the 
heir-apparent of the Masnad of the Khilafat and to collect 
the principal officers who had obtained leave to various 
parts of the kingdom With extreme prudence they kept 
this life-destroying event from the public for seventeen 
days.”®^ 


Baizid, Persian MSS., p 158 

Baizid is also a contemporary writei He wrote in 1587 with 
the view to help Abnl Fazal in the prepaiation of his booli 
65 Bevendge, Akbarnamah, Vol. I, p 658. 
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From this passage it is evident that Humayun’s wish 
had been fulfilled and he had declared Akbar as his heir- 
apparent For Abul Fazal mentions the word ‘ heir-ap- 
parent to the throne’ and not Shahanshah, etc , that he up 
till now used This shows that Alcbar had been nominat- 
ed as heir-apparent by Humayun and every official in the 
realm tried his best to have the will of the Emperor carried 
out loyally and literally. 

It can be argued that Humayun did not appoint an 
heir-apparent After his death the nobles enthroned Akbar 
as he was nearer and elder than Haldm. But it does not 
stand criticism We do not find any mention of such a 
formal meeting in which the nobles assembled and decid- 
ed for Akbar. If Akbar had not been nominated as heir- 
apparent a question would have naturally arisen as to who 
should be the successor. This had happened in the case of 
so many before Sher Shah had died without nominating 
any one. His successor was appointed by discussion. At 
least for some time this question of succession agitated the 
minds of the nobles This happened in the accession of 
Firoz Shah. Mohammad Tughlak had also died without 
appointing an heir-apparent But these can be dismissed 
on accoimt of their being instances of the Muslim kings 
in India No such thing happened amongst the ancestors 
of Babar We have ourselves contended that no such thing 
as the nomination of an heir-apparent obtained amongst 
the Moghuls before their advent into India. . . . leaving 
of course Timur and Shah Eukh The practice of nomi- 
nating an heir-apparent was adopted by the Moghuls 
after their acquisition of India Babar adopted this with 
a view to keep the sovereignty hereditary in his own 
family.™ 

He complains that there is no such thing as here- 
ditary sovereignty in India. He had also observed that 

™ Leydon & Erskine, Menioire of Babar, p. 311 , 
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the principle of nominating an heir-apparent was more or 
less recognized in India. He took advantage of this with 
a view to keep sovereignty intact in his family Therefore 
he took great care in nominating Humayun as his successor, 
so that people might not rise against him after his death So 
there is every probability of Humayun’s having followed 
his father’s example of nominating a successor The 
attitude which the nobles took at the death of Humayun 
and the manner in which they behaved force us to conclude 
that Akbar must have been appointed as an heir-apparent 
Immediately after the fall a man was sent to Akbar to inti- 
mate to him this sad incident. After that a man was sent 
with the heavy news At ICalanaur the news was broken 
and he was raised to the throne as the successor with the 
help of Bairam Khan, Khankhana and other noblesi^^ 
There was no discussion, no opposition Akbar’s claim was 
already recognized The nobles and others attended the 
accession ceremony. The calmness, the secrecy, the agree- 
ableness with which the accession of Akbar was brought 
about shows that at least before Humayun’s death the nobles 
and others were aware of Akbar’s claim to succession as an 
heir-apparent That is why everything could be done so 
smoothl}'' and secretly There is another incident connect- 
ed with the accession to corroborate this view. 

Abul Pazal says that those who were present at court 
and the counsellors of the threshold of the Elhilafat^^ .... 
and others including Tardi Beg all assembled together and 
on the 28th of the same month (11th February, 1556) they 
recited the Khutba in the famous name and lofty titles of 


Tabakat-i-Akbari, Peisian Text, pp 222, 242; Elliot it 
Dowson, Yol Y, p. 241 

H’ames of those present (1) Ali Quli Khan, (2) Kliizr 
Khwaja Khan, (3) Latiff Mirza, (4) Kbizr Kban Hazara, (5) Qun- 
duq Kban, (6) Qambar Ali Beg, (7) Asbraf Kban, (8) Afzal Kban, 
(9) Kbwaja Husain of Merv, (10) Mir Abdul Hai, (11) Pesbrau 
Kban, (12) Mibtar Kban, (13) Tardi Beg Kban. 
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the IChedive of the age, and so healed and mended the dis- 
tracted world and gave the terrene and terrestrials a mes- 
sage of enduring restoration.^^ This happened at Delhi 
three full days before the accession of Akbar at Kalanaur. 
He Avas raised to the throne at Kalanaur on the 14th 
February, 1556 This reading of the Khutba three days 
before clearly indicates and conclusively establishes that 
everybody Avas aware of Akbar’s succession to the throne. 
Humayun must have proclaimed his decision sometime and 
somewhere 

From the above discussion the position and the power 
of the nobles of the realm can also be deduced Humayun 
had come to the throne through the help of the nobles, etc. 
Naturally they were recipients of greater honour and 
greater respect Immediately after the battle of Sirhind 
each one of them according to his importance and place got 
rewards and awards from Humayun They became more 
powerful But all their strength was neutralized and 
minimized owing to their mutual jealousies and sordid am- 
bition for poAver From a. body of poAverful nobles who 
had some say in the matter of succession, they had become 
a loyal group of supporters of the throne, ever ready to 
carry out the behest of the deceased Emperor. They had 
no amendments to make after the nomination of the king. 
All the notables, Khans, Begs and Mirzas assembled to- 
gether three days before, read the Khutba in the name of 
Altbar and expressed their loyalty and obedience 
The heir-apparent was absent Even in his absence Alcbar 
Avas recognized as a king. It would be said that all this 
Avas the show of Akbar’s supporters. But Ave do not find 
any opposition or counter proposition on the occasion. 
There Avere rebellions no doubt, but they were ineAutable 


” Beveridge, Akbainnmah, Vol I, p. C58. 
” Vol. II, p. 5. 
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in the beginnings of an empire. Moreover, no government 
is free from tliem. So from iUcbar’s accession we mark 
among the nobles a ready acquiescence in the ruler’s will. 

There is another tendency to be marked in connection 
with Akbar’s succession. Had Akbar been present at tlie 
time of Humayun s death, there would have been no need 
of keeping the death of Huma}T.in a secret As 
has been pointed out above, the absence of Alcbar from 
Delhi would have been taken advantage of by some one 
and A]vbar’.s chances of succession would have become a 
bit more remote. Any one who liad appeared on the spot 
with a role of authorit}' and sufficient strength to enforce 
it, would have been obeyed. So that the throne may not 
appear as vacant in tlie ej’es of the subjects, the nobles 
took so much precaution. Babar had already written down 
in his niemoins that the people of Bengal say, " We are 
faithful to the throne, we are obedient and true to it.” 
The nobles as well as the Moghul princes were fully aware 
of this. So the princes tried their best to be near the throne 
at the close of iv Icing’s career. This one fact was a great 
deciding factor in their fortunes. 

The question of Jahangir’s succession is not so disput- 
ed. Akbar had nominated him as his heir-apparent before 
his death. But there is one point which deserves a little 
consideration. The exact time of declaring Salim heir- 
apparent is not definite. CJount von Hoer, in his book 
Akbar, holds that Salim liad been nominated an heir-appa- 
rent at the end of the year 1598. Akbar had tried to pre- 
pare Salim for his future career by employing him in vari- 
ous provincial governments. Up to the time of the Royal 
march to the Dakhin at the end of 1598, Salim filled 
one such post at Allahabad. At this time the Prince was 
declared successor to the throne and appointed Viceroy of 
Ajmer, He had in these posts the opportunity of creating 
for himself a vocation which might have reconciled him to 
F. T1 
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the lot of an heir-apparent, but his vanity could not brook 
the second place.” Von Noer makes this statement on the 
authority of Elphinstone. In his History of India, Elphin- 
stone says that on his departure for the Deccan, Akbar de- 
clared Salim his successor, appointed him Viceroy of Ajmer 
and committed to him the conduct of the war with the Rana 
of Udaipur sending Raja Man Singh to assist him with 
his arms and counsels.” 

Vincent Smith and others, whose names will be given 
later on, hold that Akbar conferred on Salim the adminis- 
tration of Ajmer, but are silent on the question of his 
declaring Salim as his heir-apparent. In such circum- 
stances it is very difficult to come to any definite conclusion. 
But a closer examination of the Persian authorities will 
reveal that Elphinstone and Von Noer’s statements are 
nearer the truth. The probability is that Akbar designated 
Salim as heir-apparent at the time of his appointing him 
as the Viceroy of Ajmer. 

Among the chief contemporary authorities may be men- 
tioned the Akbarnamah, the Talcmil Akbarnamah, Taba- 
kat-i-Akbari, Mimtakhabin-ut-tawarildi, Wikaya, Asad 
and Iqbalnama. Tabakat-i-Alcbari and Mtmtakhabat do 
not deal with the period with which we are concerned. 
They finish their narrative earlier. Asad mentions 
incidents of but few years of Akbar’s reign, starting 
with the murder of Abul Eazal. Jahangir was declared 
heir-apparent before that. 

Motamid Khan’s Iqbalnama begins with Jahangir’s 
succession. The only book which remains to be considered 
is Akbarnamah and its Takmil. Abul Fazal who mention- 
ed every detail unfortunately does not mention anything 
about the declaration of Salim as heir-apparent. He says 
that, “ when Pr ince Sultan Danial was sent off to conquer 

”Von Noer, Akbar, p. 372. 

Elphinstone, History of India, p. 514. 
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the south and delayed somewhat on the road, His Majesty 
conceived the idea of hunting in Malwa so that he might 
urge on his son to greater activity in the carrying out of 
orders. On 6th Mihr (16th September, 1599) he made over 
the charge of Agra to Qulij Kdian and after 4 hours and 
24 minutes, mounted his rapid steed and went off on his 
expedition to Deccan. “ Sultan Khusru, Sultan Parvez, 
Sultan Khurrum and many ladies accompanied him On 
this day the Prince Royal obtained leave to go to Ajmer. 
The gracious sovereign was continually increasing his 
kindness to him, but he from drunkenness and bad com- 
panionship did not distinguish between his own good and 
evil.”^ 

Abul Fazal is strangely silent on the question of 
Salim’s nomination as an heir-apparent Ferishta, who 
also wrote in 1612, is significantly silent on this point. 
He says : “ Akbar also in the year 1008 marched in person 
to the south, leaving his dominion in the north under the 
charge of Prince Royal Mohammad Salim Mirza 
Maasir-i-Jahangiri which was written in the third year of 
Sha)h Jahan’s reign mentions at great length and in so 
many words the declaration of Prince Salim as heir- 
apparent. 

Khwaja Kamgar Ghairat Khan, the author of the 
work, mentions this fact a bit indirectly. We have to 
infer. But the inference is not at all stretched. It is 
obvious and simple. The passage referred to is as 
follows : 

^ Akbarnamah, Vcvl. Ill Part XII (Translation), p. 1140. The 
translation Prince Eoyal seems to be misleading. Tbe correct 
translation would be eldest or the eldest prince, for in the Persian 
text the phrase is whole sentence is 

- luya ^ yf 

Briggs, Vol. II, pp. 377-8. 
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0-8S> y ^(yj£> JLoxXawIj ^LS*JJ£>U 4< 

li v^XXjo icS' y^y'^ 


o-wjapjjs? <Op.<as> v:yLj|p«>-'a^^ 

(j**Aij (jmAaJ (^yi \:i>.3y (^vAuLL* y(f^ ^^P^^ 

<a3ya:>. JyAXj ^p^p U*v ip p'*^^i p i>j«>pjOpi !to«pJ i-Jp-<a-»ltJ>'? 


[.^.SXjo i_,U^ ■.'lUi j x^tUu ^jU x&f j 8i>yy yw ^LLAJiiU- 

^ - JD 

v:yxLwi ^j,/^ ^C> iSO^^j iSJ^vi:S>o' oXp^V^ pl^ 1^1 pi t5pi-^**^ p 

— (XIXm |0 ^^ip^i o.;k£!^^ i-*lp liJt^-^p^ 

<iUL44j jLwf y« Oy?" va*s^Lc-o ^Li^s«-| pi u®p^ p 

cX^Jj SiJl^Lcl. pi iXxwo tXjUp-a^ viwcL^ 

” 8^Sl«i (jlpAf* ^L*«js I^jcJLUx* tX-<Uj y^i-^ 


Kamgar mentions it clearly that Akbar conferred 
Ajmer on Salim by way of benediction and with blessings. 
Akbar had decided to go to the Deccan. But he also wanted 
that the throne should not be vacant in his absence. The 
Deccan was very far off. Some one should be near the throne. 
He nominated Salim as his heir-apparent, and gave him 
the jagir of Ajmer Salim’s appointment at Ajmer in the 
opinion of the author would serve two purposes. Akbar ’s 
apprehension with regard to the vacancy of the throne in 
his long absence would be removed. Ajmer being very near 
Delhi Salim, the heir-apparent, would be in the vicinity of 
the capital So, for all practical purposes Salim would be 
the man on the spot. Akbar could easily absent himself 

on his Deccan conquest 

Posting at Ajmer would be beneficial in another way 
as well. Aicbar wanted to conquer the Rana This purpose 
nould also be achieved With these two ends in view Akbar 


MnasiT-i-Jahnngiri, p, 22 , 
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gave Salim the jagir of Ajmer and declared him the heir- 
apparent. Kamgar does not say explicitly that he ap- 
pointed him as the heir-apparent. But his words indicate 
that Akbar thought Salim to be the Prince heir-apparent. 

Khafi Khan who bases the narration of Salim’s rebel- 
lion almost on Maasir-i- Jahangiri makes this quite ex- 
plicit. There is no doubt that he wrote in the 18th cen- 
yet he can be relied upon. He writes: — 


^1 8(X*-5 

|»ik»u SOlyoLiOLs — 

|»juL»jo xXL-Uu SJ Ip 

JLcuJumI UoCp-^^lj 5i>|yJSLi/iiLj j_jl Jpjj pt> I p 

^ i I . X . —^ lp Sv^p^p.3 

l*)l pi A*'-’ w^-Uspl^ Ji_lp^l )l 

p.S|p.:> P OjUb 80^ Si>lyfiUit>L,s p pX:«> ^ 52 Up^ 

“JoOpXipi o.Aflj>p Xai>U« y&UJoe Al p 


Khafi Khan states definitely that Salim was declared 
heir-apparent and the subah of Ajmer was given to him 
as a jagir. It is difficult to refute Khafi Khan’s assertion. 
Apart from the two reasons given by Kamgar, there are 
other things in favour of the statement. Salim was given 
the charge of Ajmer in the year 1599. According to cal- 
culation this would be the 44th year of Akbar’s reign. He 
had become sufficiently old, though not so weak. It would 
not have been uncalled for, but in the fitness of things, if he 
appointed his successor. Life is so uncertain and especially 
for one who is so much advanced in years. 


216 . 


Khafi Khan, Muntakhabullubab, Bibliotheca Indica Ed., p. 
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Above all, Akbar had undertaken the Deccan cam- 
paign. It was a very long and arduous campaign. It 
meant a long and continued absence from the capital. In 
a country ruled by an absolute monarch the presence of 
the sovereign should be felt every moment. Babar in his 
memoirs had already depicted the character of the people 
of Bengal. He says: “Nay this rule obtains even as to 
the royal throne itself ; whoever kills the king and succeeds 
in placing himself on the throne is immediately acknov?- 
ledged as king. All the amirs, wazirs, soldiers and peas- 
ants instantly obey, submit to him, and consider him as 
being as much their sovereign as they did their former 
Prince, and obey his orders as implicitly. The people of 
Bengal say, ‘We are faithful to the throne; whoever fills 
the throne, we are obedient and true to it.’ Alcbar 
knew this very well. He did not want to give any occasion 
for the display of this dangerous temperament. That is why 
he declared Salim his successor and posted him near Delhi, 
at Ajmer. Von Noer has rightly said that this would 
have trained Salim in the art of government. But woe to 
the Prince. He failed to avail himself of this opportunity. 

There is another probable reason why Akbar took this 
opportunity to declare his successsor. He had reigned 
about half a century. This was almost unprecedented in 
his dynasty. He must have been conscious of this long 
period of one man’s rule. That he would not live very 
long must have been brought home to him by so many tran- 
sitory things of the world. Death the most certain, yet 
the most uncertain thing, was slowly approaching. It 
must come, it might come — at any moment More- 
over, he had planned a campaign, and waged a war. 
He was going to conduct it. As a warrior he wanted to go 
prepared for the worst. In war “Death” is the most 

Leyden & Erskine, UemoirB of Babar, p, 812. 
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familiar figure, whom nearly everyone expects to meet. 
The expectations of an old man stand greater chance of 
fulfilment. It is said they have already one leg 
in the grave. Akbar was fully aware of the situation. 
This is why we are led to conclude that he must have 
availed himself of this opportunity to declare Salim, the 
child of so many prayers and privations, his successor. 

It may be argued that the fact that Abul Fazal does 
not mention this fact vitiates our conclusion. Abul Fazal 
had an exquisite mastery over details. He could not have 
forgotten to mention such an important event in the life of 
a Prince who eventually succeeded Akbar. A few facts 
will dispel the doubts. Before the announcement of Salim 
as an heir-apparent, both Abul Fazal and Sahm had be- 
come inimically disposed towards each other. Each one 
of them looked upon the other as an impediment to his 
future prospects. What was meat to one became poison 
to the other. Abul Fazal deliberately and arrogantly 
ignored him. SaMm sordidly shunned and hated him. In 
.^barnamah Abul Fazal mentions the misunder- 
standing that existed between him and the prince. The 
passage also exhibits the agitated and disturbed mood m 
which it was written. Abul Fazal thinks that the mind 
of Akbar also had been poisoned against him. He consoles 
himself in the end that “If there is a place for mortals, and 
you can always retire there, why are you so much 
troubled and why do you cut away the thread of know- 
ledge? The tongues of ill-wishers cannot be stopped. Do 
you take the right path so far as you know it. Your choice 
is to do God’s work — what matters it about this man or 
that man ? A little above the passage he states that 
owing to the pressure of work and constant occupation it 


741. 


82 Akbarnamah, Vol. Ill, Translation, p. 1106 ; Persian, p 
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was difficult for Abul Fazal to pa}^ his respects to Salim. 
This omission on his part had enraged the Prince and 
poisoned his mind against Abul Fazal. The passage runs 
thus: “By good fortune he (Abul Fazal) wa^ awakened 
by a lacerating blow and took up anew the task of spiritual 
amendment. Inasmuch as the world’s Lord kept him much 
employed, he was unable to attend to other matters. On 
this account he was unable to perform fully the outward 
service of attending upon the Prince Royal and awkward 
explanations were not successful. From not fully consider- 
ing the matter he (Salim) became somewhat angry, and 
base envious people had their opportunity. The anger of 
that hot-tempered one blazed forth and meetings were held 
for troubling his heart. Many untrue reports were (sold) 

as untruths.”^ This is how Abul Fazal stood 

related to Salim in the 43rd year of Akbar’s reign, i.e., 
1598 Later on Abul Fazal says that the mis- 

representation against him proved successful, as a result of 
which he was sent off to bring Sultan Murad. He says: 
“Inasmuch as the writer of thn noble volume always held 
to his own opinion without respect of person and? represent- 
ed in an eloquent manner what was good for the state, those 
who sought for an opportunity and were crooked in their 
ways, represented their own interested views. In con- 
sequence of their intrigues I was sent off on the 25th Dai 
(about 5th January, 1599), to bring Sultan Murad, 

From the above quotation it is abundantly clear that a 
party was in existence which was dead against Abul Fazal. 
That Salim had no favourable bias towards Abul Fazal is 
also manifest. They suspected each other. Their mutual 
suspicion was not only casual but studied and deep-rooted. 
At least Salim regarded Abul Fazal as a great check to his 

« Akbarnamah, Vol. Ill, Translation, p. 1104; Persian, p. 740. 

Ilnd., Translation, p. 1119. 
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advancement. He was afraid even about his succession. Ac- 
cording to liis confession in the Memoirs, Abul Fazal 
seemed to stand between him and the Ro}^] throne He 
depicts his true feelings towards Abul Fazal at that time 
very candidly and with a touch of brutal frankness lie 
says: “I promoted Raja Bir Singh Deo, a Bundela Rajput, 
who had obtained my favour and who excels his equals and 
relatives in valour, personal goodness, and simple-hearted- 
ness, to the rank of 3,000 The reason for his 
advancement and for the regard shown to him was that 
near the end of my revered father’s time Sheikh Abul 
Fazal, who excelled the Sheildizadas of Hindustan in wis- 
dom and learning, had adorned himself outwardly with 
the jewel of sincerity and sold it to my father at a heavy 
price. He had been summoned from the Deccan, and since 
his feelings towards me were not honest, he both publicly 
and privately spoke against me At this period, when, 
through strife-mongering intriguers, the august feelings of 
my revered father were entirely embittered against me, it 
was certain that if he obtained the honour of waiting on 
him (Akbar) it would be the cause of more confusion and 
would preclude me from the favour of union with |jimx(my 
father) It became necessary to prevent him from coming 
to court 

That Abul Fazal “had reported to His Majesty some 
of the youthful indiscretions of the Prince Salim Mirza the 
heir-apparent” is mentioned in Inayatullah’s Takmil 

Akbarnama.h®® Kamgar Husaini m his Maasir-i- 

Jahangiri takes the same view. He says that Abul Fazal 
“had become proud of his position and acted with rancour 
and animosity against his master s son He often said to 
the Emperor both publicly a.nd privately that he knew 


85 Eoger & Beveridge, Memoirs of Jahangir, pp, 24-5. 

86 yon Noer, p. 385; Elliot, yo'l. VI, p. 106. 

F. 72 
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none but His Majesty and would never entreat or flatter 
any person, not even t‘he Eldest Prince. He had well 
assured the Emperor of the firmness of his sentiments in this 
particular In defiance of all that he heard he con- 

sidered that the Sheildi was his friend and that he was also 

cordially disposed towards the Prince Later 

on the author says that when the news of the calling of Abul 
Fazal reached the Prince, that master of prudence and 
scholar of the supreme wisdom at once reflected that if the 
Sheikh should ever arrive at court, he would certainly 
estrange His Majesty’s mind from the Prince by his 
misrepresentations He reflected also that he would never 
be able to find his way to court, so long as the Sheikh should 
remain there, and that he would necessarily be excluded 
from the enjoyment of that consummate happiness. In 
these circumstances, it was expedient to take measures to 
arrest the evil before it could occur.®® 

The object of these long quotations is obvious They 
tell us that no good relations existed between the Prince 
and Abul Eazal; that the seed of misunderstanding and 
mutual rancour and recriminations had been sown long 
ago. Even before the appointment of Salim to the subali 
of Ajmer, we find traces of estrangement — neither was in- 
terested in the advancement of the other. Every opportun- 
ity was utilized to belittle each other. In the absence of 
mutual regard and in the presence of mutual ill-will and 
animosity we get a clue to the omission which Abul Fazal 
made in not mentioning the name of Salim as heir-apparent. 

®7 Elliot, Vol. VI, pp. 442-3. 

r P- 443; MaaBir-i-Jfiliangiri, Persian MS., 

Allahabad University Library 44544, p. 31. The two passages 
dealing with the vainness of Abul Paznl and his attitude of spite- 
fulness towards the Prince are not mentioned in Hie Allahabad Uni- 
versity Libiary MS. It deals only with the one which tells us 
that balim feared lest the presence of Abul Fazal might ruin 
his chances. 
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Jn connection with the appointment of Salim to the subah of 
Ajmer, Abiil Fazal significantly remarks; “The gracious 
sovereign was continuous!}’’ increasing his kindness to him, 
but he (Salim) from drunkenness and bad companionship 
did not distinguish between his own good or evil Abul 
Fazal does not mention explicitly the form of kindness 
The kindness was the appointment of Salim to the subah of 
Ajmer and the declaration of Salim as his successor or heir- 
apparent. 

Wh}’ Ferishta failed to mention the declaration of 
Salim as successor it is difficult to understand. But one 
thing is very obvious The history of the last six or seven 
Years of Akbar's reign he Fas dismissed in less than six 
pages (278 — ^280) It is idle to expect from him details and 
much less the accurate ones. He is completely silent on 
Salim’s rebellion and mentions in a very perfunctory way 
the murder of Abul Fazal . . . But even in such a short 
and succinct description of the latest period of Akbar’s 
rei<rn , he writes a very pregnant sentence in connection with 
Akbar’s departure for the South He says that Alffiar also 
in the year 1008 marched in person to the South leaving his 
dominions in the Horth under the charge of the Prince 
Poyal. Mohammad^ Salim Mirza.”’® That the Prince 
was put in charge^' of the northern dominions is held 
by Kamgar and others, but in other words It is 
another way of putting the same thing. So that 
the throne might not be vacant in Akbar’s absence, 
Akbar declared Salim his heir-apparent and put him 
in charge of the northern dominions The omission of the 
■word 'heir-apparent’ is made by later writers, Kamgar and 
Khafi Khan 

Khulasat-ul-Tawarikh is also silent on the point of 

Akbarnamah, Vol III, Translation, p 1140; Persian, p. <03. 

Briggs, Vol. II, pp. 277 - 8 . 
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Khafii Klian tells the same story and admits in so many 
words that the announcement of Salim as an heir-apparent 
was made afresh and was confirmed.®^ 

From the two Persian passages quoted in tlie foot-note 
one can establish that Akbar had almost decided to go 
back on his last announcement, otherwise there was 
absolutely no reason of making a fresh announcement 
That was done with a view to appease Salim’s mind and 
contradict his chance statement if he had made any against 
the succession of Salim 

Who was the probable candidate for the throne ^ Salim 
■^tood unrivalled so far as his brothers were concerned 
Murad was already dead and TDaniyal was nearing his end 
It is said that Khusru, son of Salim, was the man in 
Akbar’s troubled and agitated mind. 

Price, in his book Jahangir, mentions this definitely 
They say it is unreliable The passage is as follows’ — “T 
am compelled to add that under the influence of his dis- 
pleasure on this occasion my father gave to my son Khusru 
over me every advantage and favour explicitlj’’ declaring 
that after him Khusru should be king.”®® 

The passage is missing from the Memoirs of Jahangir 
translated by Rogers and Beveridge Salim does not 
mention his supersession in connection with Abul 






” Khafi Khau, Miinlakliabullutab, p. 225 . 









t>ilOBLEMS OF SUCCESSION IN THE MOGilUL DYNASTY 573 

Fazal’s murder It is very difficult to depend on the 
above passage. It is not corroborated. 

Khulasat-ul-Tawarikh, in connection with K'husru s 
rebellion, mentions a few sentences which lead ns to the 
conclusion that Akbar had Khusrn in his mind. 


^ I 
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The passage states indefinitely that Salim — a pleasure- 
seeker — did not possess the capability of ruling an Empire. 
On the contrary, his son Khusru was an accomplished 
young man efficient and capable of holding the throne 
This had entered into Khusru’ s head and he was ever ready 
to rebel. Asad Beg in his Wikaya mentions a conspiracy 
that was headed by Man Singh and Khan-i-Azam against 
Salim. The object of the conspiracy was to make Sultan 
Khusru Emperor.®’ The Khan-i-Azam and Raja Man 
Singh sat down and calling all the nobles together, began 
to consult with them and went so far as to say: “The 
character of the high and mighty Prince is well known and 
the Emperor’s feelings towards him are notorious for he 
by no means wishes him to be his successor We must all 


Ihid., p. 26. 

Klmlasat-iil-Taw.'inkli, p. 268. 

” Elliot, Wikaya, Vol VI, p. 169. 
p. 170. 



574 


THE ALLAHABAD UNIVERSITY STUDIES 


agree to place Sultan Khusru on the throne ” The con- 
spiracy failed, but the passage gives a clear clue to the fact 
that Akbar some time overtly or covertly had made it 
known that he preferred Khusru to Salim. At least one 
of the occasions when such an opinion must have been ex- 
pressed by Akbar was the death of Abul Fazal. He was 
extremely agitated and greatly displeased with Jahangir. 
Nothing short of supersession would have entered his head 
Salim deserved it. 

The conspiracy at the death-bed of Akbar is also an 
indication of the fact that Salim’s fate in spite of the 
second declaration was hanging in the balance. Had not 
Akbar in his last moments put a final seal on his previous 
declaration, the situation would have become serious. The 
Emperor once more opened his eyes and signed to them to 
invest him (Salim) with the turban and robes which had been 
prepared for him and to gird him with his own dagger.'^" 
The last ceremony of investiture was the third occasion 
when a silent but a very eloquent declaration was made 
with regard to Salim’s succession. Saiyid Khan by his 
speech and tact nipped the conspiracy in the bud , Akbar 
by his silent signal put an end to it. 

From the story of Jahangir’s succession, the power and 
place of the nobles in matters of succession can be easily 
inferred. The nobles had no direct hand in this thorny 
question It was not their business to choose a Icing. The 
combination of the Saiyids of Barha, Muatamid Khan and 
Murtaza Khan, and Raja Ramdas Kachwaha was formed 
simply to counteract the compact and alliance of Khan-i- 
Azam and Raja Man Singh. It was not one of their oh- 
to choose a successor. They thought that Salim had 
^ title to the throne by virtue of his being the son of Akbar 
■'’-n that it was their duty to be faithful to him. Alcbar had 

m. 
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already declared Salim twice as his successor This was 
another thing in their favour That is why they opposed 
Man Singh and Kdian-i-Azam the supporters of Khusru. 

If we read the speech of Raja Man Singh and Khan- 
i-^Azam that has been given above, we shall come to the 
conclusion that the proposal to instal Khusru was not made 
in the spirit of a fresh proposal Nor was it a counter 
suggestion that would have thwarted the intention of the 
dying Emperor The whole argument of the passage has 
been based on the feeling of the Emperor towards Salim 
They do not ask the assembly to do anything against the 
Emperor's wish. But as the Emperor was speechless and 
almost in the last agonies of death they considered it ad- 
visable to put before the assembly the likes and dislikes of 
the Emperor. Their argument in dispensing with Salim 
is somewhat like this In superseding Salim they 
would be doing that very thing which Akbar himself want- 
ed and which he himself would have done had he been in a 
conscious mood Eor Akbar was extremely displeased 
with Salim and did not want him to be his successor. 
Their object m planning a seizure of Salim was the same, 
so that if the nobles agreed they could easily take the bene- 
fit of Akbar’s displeasure Unfortunately some of the 
nobles did not agree The whole scheme fell Salim was 
able to see his father who before his death forgave him and 
gave him the throne. 

So to thinlc that the nobles had a hand in deciding a 
succession would not be justifiable. The nobles as a class 
had grown into a body which registered the wishes of the 
Emperor even in the matter of succession. 

An effort to be near the king’s person at the time of 
his death is very prominent on the part of Salim In 1603 
after the reconciliation Salim was asked by Akbar to pro- 
ceed towards Udaipur to vanquish the Rana He proceed- 
ed immediately, but at Fateh pur-Sikri made all sorts of 

F. 73 
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excuses, wanted an increase in the equipment, complained 
of ill-supply of men and provisions, etc., and ultimately ask- 
ed Alcbar’s permission to return to Allahabad after making 
his obeisance when Akbar permitted him to return. But 
if we examine carefully the reason that impelled Salim to 
desist from going, we shall see that something more than 
the ill-equipment and inefficient army was the cause of his 
avoidance. It was true that he did not want to endanger 
his reputation in wasting his time by undertaking an ex- 
pedition which would fail. He was an ease-loving man, 
did not want to undertake anything that forced him to 
leave his cup and jug aside Above all, he did not want 
to be absent from the capital at this period of the king’s 
reign. He wanted to be near the king’s person or at some 
place from where he could command the situation. Al- 
though there is no documentary evidence to establish this, 
yet this seems to be the probable reason of his return . The 
ill-equipment was or could be no excuse. The army could 
have been easily supplied with everything made as efficient 
as Salim wanted. But Salim’s wish was something else. 
Akbar understood it very well That is why he permitted 
him to return to Allahabad. 

Salim’s anxiety to see his father at the time of his death 
establishes our point. The conspiracy to seize Salim and 
thus check him from being near the king’s person is an- 
other indication of the fact that nearness to the king’s 
person at the time of his death had begun to play a great 
part in the destiny of a successor When Salim avoided 
arrest and returned at the instance of Mir Zia-ul-Mulk he . 
had becom.e absolutely hopeless of his future. Asad in 
his Wikaya says : “The boat returned and His Royal 
Highness unth weeping eyes and a sore heart re-entered his 
private palace.’ That Salim had become absolutely 


Elliot, Asad’s "Wikaya, Vol. VI, p. 169. 
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lopeless of his chances of succeeding will be evidenced by 
he following sentence in the Wdkaya : — 

“ Salim was completely alarmed by his servants, 
fheir evil councils were nearly taking effect on the Prince 
ind he was about to order his private boats to save himself 
ly flight when Shaikh Ruknuddin Eohilla . . came and be- 
sought him to compose himself and wait two hours to see 
vhat would happen.”^® Salim’s chances became cent, per 
:;ent. sure the moment he reached near the king’s person 
ind touched his feet. He was declared Akbar’s successor 
ind hailed as king immediately after his death. Thus we 
3ee that closeness to the king’s person had much to do in de- 
eding the fate of Salim as Akbar’s successor. 

(jfo he continued) 


1® Ibid., pp. 170-71. 


